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Introduction

This Annual Review (“Review”) was prepared by the Subcommittee on Annual
Review of the Committee on Federal Regulation of Securities of the American
Bar Association’s Section of Business Law. The Review covers significant develop-
ments in federal securities law and regulation during 2008. The Review is di-
vided into three sections: accounting statements, regulatory actions, and caselaw
developments.

The Review is written from the perspective of practitioners in the fields of cor-
porate and securities law. This results in an emphasis on significant developments
under the federal securities laws relating to companies, shareholders, and their
respective counsel. Our discussion is limited to those developments exceeding a
specific threshold of importance that are thought to be of the greatest interest to a
wide range of practitioners.

Generally, the Review does not discuss proposed regulations or rules that are
narrowly focused. Additionally, cases are chosen for both their legal concepts as
well as factual background. Finally, the Subcommittee tries to avoid making edito-
rial comments regarding regulations, rules, or cases. Following is a summary of
the securities laws developments in 2008; no significant federal rulemaking was
enacted in 2008.






Significant 2008 Regulatory Developments

THe SEC’s DivisioN OF CORPORATION FINANCE STAFF
LEGAL BULLETIN No. 14D: GUIDANCE REGARDING
SHAREHOLDER PROPOSALS

To assist companies and shareholders in complying with the “shareholder pro-
posal” rule of the U.S. Securities & Exchange Commission (“SEC”)—Securities
Exchange Act of 1934 (the “Exchange Act”) Rule 14a-8'—the SEC’s Division of
Corporation Finance (the “Division”) has published extensive guidance in the
form of staff legal bulletins.? On November 7, 2008, the Division published Staff
Legal Bulletin No. 14D (“SLB 14D”) addressing two substantive and three proce-
dural matters as part of its ongoing guidance regarding the shareholder proposal
rule.’

Substantively, SLB 14D addressed (i) the treatment of “shareholder proposals
that recommend, request, or require a board of directors to unilaterally amend the
company’ articles or certificate of incorporation”; and (ii) “whether a company
must send a notice of defect if the company’s records indicate that the proponent
has not owned the minimum amount of securities for the required period of time
as set forth in [Exchange Act] rule 14a-8(b).”*

Procedurally, SLB 14D addressed (i) the establishment of “a new e-mail ad-
dress . . . for the receipt of rule 14a-8 no-action requests and related correspon-
dence”; (i) “the requirement that a proponent send copies of correspondence
to the company”; and (iii) “the manner in which the company and a proponent
should provide additional correspondence to [the Division] and to each other.”

1. 17 C.ER. § 240.14a-8 (2009).

2. See U.S. Sec. & Exch. Commn, Div. of Corp. Fin., Staff Legal Bulletin No. 14: Shareholder Propos-
als (July 13, 2001), http://sec.gov/interps/legal/cfslb14.htm [hereinafter “SLB 14”]; U.S. Sec. & Exch.
Comm’n, Div. of Corp. Fin., Staff Legal Bulletin No. 14A: Shareholder Proposals (July 12, 2002), http://
sec.gov/interps/legal/cfslb14a.htm; Staff Legal Bulletin No. 14B (CF): Shareholder Proposals (Sept. 15,
2004), http://sec.gov/interps/legal/cfslb14b.htm; Staff Legal Bulletin No. 14C (CF): Shareholder Pro-
posals (June 28, 2005), http://sec.gov/interps/legal/cfslb14c.htm.

3. See U.S. Sec. & Exch. Comm’n, Div. of Corp. Fin., Staff Legal Bulletin No. 14D (CF): Shareholder
Proposals (Nov. 7, 2008), http://sec.gov/interps/legal/cfslbl4d.htm [hereinafter “SLB 14D”].

4. Id. § A. Rule 14a-8(b) requires that a shareholder must “have continuously held at least $2,000
in market value, or 1%, of the company’s securities entitled to be voted on the proposal at the meeting
for at least one year by the date [it] submit(ted] the proposal” and “continue to hold those securities
through the date of the meeting.” 17 C.ER. § 240.14a-8(b) (2009).

5. SLB 14D, supra note 3, § A.
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TREATMENT OF SHAREHOLDER PROPOSALS THAT RECOMMEND,
REQUEST, OR REQUIRE A BOARD TO UNILATERALLY AMEND
THE COMPANY’S ARTICLES OR CERTIFICATE OF INCORPORATION

The Division’s discussion of shareholder proposals that recommend, request,
or require a board to unilaterally amend the company’ articles or certificate of
incorporation merely restates two longstanding positions of the Division.

First, Exchange Act Rule 14a-8(1)(1),° Rule 14a-8(1)(2),” or Rule 14a-8(1)(6)®
may provide a basis for excluding a shareholder proposal from the company’s
proxy materials if the company shows that applicable state law does not provide
the board with the authority to make such an amendment unilaterally, but instead
“requires any such amendment to be initiated by the board and then approved by
shareholders.™

Second, the Division may permit the proponent to revise such shareholder pro-
posal to provide that the board “take the steps necessary” to amend the company’s
articles or certificate of incorporation and, if the proponent revises the proposal
properly within the time frame specified by the Division, none of Rule 14a-8(i)(1),
Rule 14a-8(i)(2), or Rule 14a-8(i)(6) will provide the company with a basis for
excluding the proposal from its proxy materials.™®

SLB14D does not indicate why the Division took the opportunity to restate
these two longstanding positions. It appears, however, that the Division addressed
these types of proposals in SLB 14D to clarify a number of no-action letters that it
issued during last year’s proxy season.

During the 2007-2008 proxy season, the Division concurred with the omission
of a proposal requesting that the board “adopt cumulative voting” in its no-action
responses to eleven separate no-action requests.!’ In each of these no-action

6. Rule 14a-8(1)(1) provides a basis for exclusion of the shareholder proposal if it is “not a proper
subject for action by shareholders under the laws of the jurisdiction of the company’s organization.”
17 C.ER. § 240.14a-8()(1) (2009).

7. Rule 14a-8(i)(2) provides a basis for exclusion of the shareholder proposal if it “would, if imple-
mented, cause the company to violate any state, federal, or foreign law to which it is subject.” 17 C.ER.
§ 240.14a-8(i)(2) (2009).

8. Rule 14a-8(1)(6) provides a basis for exclusion of the shareholder proposal “[i]f the company
would lack the power or authority to implement the proposal.” 17 C.ER. § 240.14a-8(1)(6) (2009).

9. SLB 14D, supra note 3, § B.

10. Id.

11. See Am. Int'l Group, Inc., SEC No-Action Letter (Mar. 28, 2008), http://sec.gov/divisions/cor
pfin/cf-noaction/14a-8/2008/americaninternational032808—14a8.pdf; Schering-Plough Corp., SEC
No-Action Letter (Mar. 27, 2008), http://sec.gov/divisions/corpfin/cf-noaction/14a-8/2008/schering
plough032708-14a8.pdf; Exxon Mobil Corp., SEC No-Action Letter (Mar. 24, 2008), http://sec.gov/
divisions/corpfin/cf-noaction/14a-8/2008/exxonmobil032408.001-14a8.pdf; Bristol-Myers Squibb Co.,
SEC No-Action Letter (Mar. 14, 2008), http://sec.gov/divisions/corpfin/cf-noaction/14a-8/2008/bristol-
myers031408—14a8.pdf; Pfizer Inc., SEC No-Action Letter (Mar. 7, 2008), http://sec.gov/divisions/
corpfin/cf-noaction/14a-8/2008/pfizer030708-14a8.pdf; Northrop Grumman Corp., SEC No-Action
Letter (Feb. 29, 2008), http://sec.gov/divisions/corpfin/cf-noaction/14a-8/2008/northropgrumman
022908-14a8.pdf; Time Warner Inc., SEC No-Action Letter (Feb. 26, 2008), http://sec.gov/divisions/
corpfin/cf-noaction/14a-8/2008/timewarner022608-14a8.pdf; PG&E Corp., SEC No-Action Letter,
http://sec.gov/divisions/corpfin/cf-noaction/14a-8/2008/pgande022508-14a8.pdf (Feb. 25, 2008);
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requests, the company argued that the proposal would require an amendment to
its articles or certificate of incorporation and, in each case, the board did not have
the authority to unilaterally effect such an amendment. The Division concurred
in each company’s view and did not provide any of the respective proponents an
opportunity to revise the proposal to request that the board “take the steps neces-
sary” to effect such an amendment.'?

The Division’s statements in SLB 14D make clear that, notwithstanding its posi-
tion during the 2007-2008 proxy season with regard to the “adopt cumulative
voting” proposals, the Division will continue its longstanding practice of pro-
viding proponents with an opportunity to revise proposals that improperly seek
unilateral board action.”

A CoMPANY’S OBLIGATION TO SEND A NOTICE OF DEFECT
IF THE COMPANY’S RECORDS INDICATE THAT THE PROPONENT
Has Not OWNED THE REQUIRED AMOUNT OF SECURITIES
FOR THE REQUIRED PERIOD OF TIME

The Division made clear that, while a company’s records can prove a share-
holder eligibility to submit a proposal, those records alone cannot prove a share-
holder’s ineligibility to submit a proposal.'* Specifically, “if a [shareholder] is listed
in a company’ records as a registered holder, the company can confirm that the
[shareholders] holdings satisfy the ownership eligibility requirements of rule
14a-8(b)”; however, because the shareholder may hold the company securities by
means other than as a record holder, the company’ records cannot “prove conclu-
sively that the proponent fails to meet the ownership eligibility requirement.”*

Accordingly, if “a company’s records indicate that the proponent does not satisfy
the ownership eligibility requirement in rule 14a-8(b)” and “the company intends
to exclude the proposal based upon the proponents failure to satisfy the require-
ments of rule 14a-8(b),” the company is still obligated to provide the shareholder
proponent with a notice of defect indicating that the shareholder “must provide
proof of ownership that satisfies the requirements of rule 14a-8(b).”

Citigroup Inc., SEC No-Action Letter (Feb. 22, 2008), http://sec.gov/divisions/corpfin/cf-noaction/
14a-8/2008/citigroup022208-14a8.pdf; The Boeing Co., SEC No-Action Letter (Feb. 20, 2008),
http:/sec.gov/divisions/corpfin/cf-noaction/14a-8/2008/boeing022008-14a8.pdf; AT&T, Inc., SEC
No-Action Letter (Feb. 19, 2008), http://sec.gov/divisions/corpfin/cf-noaction/14a-8/2008/atandt02
1908-14a8.pdf.

12. See SLB 14D, supra note 3, § B.

13. See id. The Division’s no-action letter to Bank of America Corporation appears to confirm this
position. In the no-action request from Bank of America, the company noted specifically that the
proponent requested that the company’s “board take steps necessary to adopt cumulative voting.”
The Division did not agree with the company’s view that it could exclude this proposal in reliance
on Rule 14a-8(i)(2) (violation of law) or Rule 14a-8(1)(6) (lack of authority). See Bank of America
Corp., SEC No-Action Letter (Jan. 6, 2009), http://sec.gov/divisions/corpfin/cf-noaction/14a-8/2009/
nickrossi010609-14a8.pdf.

14. See SLB 14D, supra note 3, § D.

15. Id.

16. Id.
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THE DivisioN’s NEw E-MAIL ADDRESS FOR THE RECEIPT
OF RULE 144a-8 No-AcTiON REQUESTS AND RELATED
CORRESPONDENCE

The Division has established a new e-mail address—shareholderproposals@sec.
gov—rfor the submission of Rule 14a-8 no-action requests and related correspon-
dence.'” Submissions made through this e-mail address should include the name
and telephone number of the person submitting the no-action request or related
correspondence.’ The Division indicated that it will process no-action requests
and related correspondence submitted through the new e-mail address in the same
manner as no-action requests and related correspondence submitted in paper.*

PROPONENTS ARE REQUIRED TO SEND THE COMPANY COPIES OF
CORRESPONDENCE THAT THEY SEND TO THE DIVISION

The Division reminded proponents of Exchange Act Rule 14a-8(k), which
requires a proponent to provide the company with a copy of any correspondence
submitted to the Division in response to the company’s no-action request.?!

THE MANNER IN WHICH THE COMPANY AND A PROPONENT SHOULD
PRrROVIDE ADDITIONAL CORRESPONDENCE TO THE DIVISION AND TO
EacH OTHER

In 2001, the Division stated in section G.9 of Staff Legal Bulletin No. 14?* that
both the company and the shareholder proponent “should promptly forward to
each other copies of all correspondence” provided to the Division in connection
with Rule 14a-8 no-action requests. Although there is no requirement regard-
ing the manner in which this correspondence should be provided, in SLB 14D
the Division “encourage[s] companies and proponents to use the same means of
transmitting correspondence to each other as they use to transmit materials to
[the Division].””> As an example, “if a company transmits correspondence to [the
Division] via overnight mail, the company should transmit a copy to the [share-
holder] proponent via overnight mail as well.”**

CONCLUSION

SLB 14D is the latest step in the Division’s efforts to ease compliance and pro-
vide practical and substantive guidance to both companies and shareholders re-
garding compliance with the SEC’ rules.

17. Seeid. § C.

18. Id.

19. Id.

20. 17 C.ER. § 240.14a-8(k) (2009).
21. See SLB 14D, supra note 3, § E.
22. SLB 14, supra note 2, § G.9.

23. SLB 14D, supra note 3, § E.

24. Id.



Significant 2008 Regulatory Developments 853

ComMISSION GUIDANCE AND CHANGES TO CROSS-BORDER
TeNDER OFFER RULES

INTRODUCTION AND SUMMARY OF AMENDED RULES

On September 19, 2008, the SEC adopted amendments to the cross-border
tender offer rules (the “Rules”) under the Exchange Act.?” The amendments to the
Rules are the first since their initial adoption in 1999.2° The Rules are effective
for transactions that commence after the effective date of the rules, which was
December 8, 2008.%7

The new rules generally provide for an expansion of the exemptions for cross-
border transactions and business combinations.?® These changes address the cal-
culation of U.S. ownership of securities and codify certain interpretive positions
and exemptions frequently granted by the SEC in cross-border transactions result-
ing from conflicts of law with foreign regulatory regimes.*

The primary purpose behind the newly adopted rules is to facilitate further the
inclusion of U.S. security holders in cross-border business combinations by de-
creasing the burdens on bidders and issuers in complying with multi-jurisdictional
regulatory systems.*® The new rules also seek to update the cross-border rules to
account for a global market and to accommodate the frequent conflicts with regu-
lations and practices in foreign jurisdictions noted above.>!

As adopted, the amendments do the following:

* Modify the U.S. beneficial ownership test for determination of eligibility
for Tier I and Tier II exemptions by permitting the issuer to use any date
sixty days prior to and thirty days following the date of “public announce-
ment” of the transaction, or, in the case of rights offerings, the applicable
record date (with an extension to 120 days if the look-through analysis
was not accomplished in the earlier time period);

25. See Commission Guidance and Revisions to the Cross-Border Tender Offer, Exchange Offer,
Rights Offerings, and Business Combination Rules and Beneficial Ownership Reporting Rules for Cer-
tain Foreign Institutions, Securities Act Release No. 33-8957, 73 Fed. Reg. 60050 (Oct. 9, 2008) (to
be codified at 17 C.ER. pts. 230, 231, 232, 239, 240, 241 & 249) [hereinafter “Commission Guidance
and Revisions”].

26. See Cross-Border Tender and Exchange Offers, Business Combinations and Rights Offerings,
Securities Act Release No. 33-7759, 64 Fed. Reg. 61382 (Nov. 10, 1999) (to be codified at 17 C.ER.
pts. 200, 230, 239, 240, 249 & 260).

27. See Revisions to the Cross-Border Tender Offer, Exchange Offer, and Business Combination
Rules and Beneficial Ownership Reporting Rules for Certain Foreign Institutions, Securities Act Re-
lease No. 33-8917, 73 Fed. Reg. 26876 (proposed May 9, 2008) (to be codified at 17 C.ER. pts. 230,
232,239, 240 & 249) [hereinafter “Revisions to the Cross-Border Tender Rules”].

28. Commission Guidance and Revisions, supra note 25, 73 Fed. Reg. at 60052.

29. Id. at 60050-52. For these purposes, “cross-border” means any business combinations where
the target company is a “foreign private issuer” under Rule 3b-4(c) of the Exchange Act, and rights
offerings where the issuer is a foreign private issuer. See id. at 60050 & n.22 (citing 17 C.ER. § 240.3b-
4(c) (2008)).

30. Id. at 60052-53.

31. Id. at 60052.
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e Remove the exclusion of holders of more than 10 percent of the class of
subject securities from the calculation of U.S. beneficial ownership;

e Establish an alternative eligibility test for Tier I and Tier II exemptive relief
based on average daily trading volume (“ADTV”) if the beneficial own-
ership analysis is unable to be conducted (subject to certain conditions
described below);

e Expand the Tier I exemption for “going private” transactions under Ex-
change Act Rule 13e-3, regardless of the structure of the transaction;

e Expand Tier II relief to avoid certain recurring conflicts between U.S. and
foreign law and practice;

e Clarify that Tier IT exemptive relief is available for transactions subject not
only to Rule 13e-4 or Regulation 14D, but also for transactions subject
only to Regulation 14E;

e Permit subsequent offering periods lasting more than twenty business
days in both cross-border offers and offers for U.S. domestic issuers;

e Expand the availability of early commencement to offers not subject to
section 13(e) or 14(d) of the Exchange Act, i.e., exchange offers other
than for registered equity securities, including exchange offers by domes-
tic companies for their own debt; and

e Permit eligible foreign institutions to utilize Schedule 13G to report their
beneficial ownership of U.S. securities.

The rules also address technical issues, such as requiring the electronic filing of
Form CB and adding boxes to Schedule TO and Forms F-4 and S-4 to indicate
what exemption a participant claims.”” In addition, the SEC provided interpretive
guidance regarding the following:

e Situations where U.S. holders can be excluded from an offer in compliance
with section 14(d) (the “all-holders rule”):** and
e Certain issues applicable to “vendor placement” arrangements.*

We highlight a few of the key changes to the cross-border rules after providing a
brief history of the changes.

Brier History OF CrOSs-BORDER RULES

No special exemption from U.S. securities laws existed for cross-border trans-
actions prior to 1999.%° Consequently, U.S. securities holders were frequently ex-
cluded from cross-border transactions.>” To address this issue, the SEC adopted

32. Id. at 60052-53.

33. Id. at 60072.

34. Id. at 60075-78 (citing Exchange Act Rule 14d-10(b)(2), 17 C.ER. § 240.14d-10(b)(2) (2008)).
35. Id. at 60077-78.

36. See Revisions to the Cross-Border Tender Offer Rules, supra note 27, 73 Fed. Reg. at 26878.
37. Seeid. at 26877.
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rules in 1999 that allowed for the inclusion of more U.S. holders in cross-border
deals.”®

From inception, the cross-border exemptions have been structured as a two-
tier scheme that looks generally to the U.S. ownership of a target that is a foreign
private issuer.”

A Tier [ exemption is available where 10 percent or less of the subject securities
are held in the United States.* If the transaction qualifies for a Tier I exemption,
it is exempt from most U.S. tender offer rules and the heightened disclosure ob-
ligations in Rule 13e-3 going private transactions.*" At the same U.S. ownership
levels, Rules 801 and 802 of the Securities Act of 1933 (“Securities Act”) provide
relief from the registration requirements of section 5 for securities issued in rights
offerings and business combinations.* A Tier II exemption applies when U.S.
holders owned more than 10 percent, but less than 40 percent, of the subject se-
curities.” A Tier II exemption was more limited, only providing exemption from
some rules, such as the prompt payment and extension requirements in Regula-
tion 14E, and has not provided an exemption from the registration requirements
under section 5 of the Securities Act.**

Until the October 2008 changes, acquirers were required to calculate U.S.
ownership as of the thirtieth day before the commencement of a tender offer or
before the solicitation for a business combination other than a tender offer.* The
acquirer would “look through” securities held of record by nominees in speci-
fied jurisdictions to identify those held for the accounts of persons located in the
United States.* If, however, after “reasonable inquiry,” the acquirer could not
obtain information about the location of the security holders for whom a nominee
held securities, the rules allowed the acquirer to assume that the security holders
were residents of the jurisdiction in which the nominee had its principal place of
business.*’

Under the former exemptions, for hostile transactions only, the bidder could
rely on the “hostile presumption” that allowed a third-party bidder to assume that
U.S. ownership in the target company was no more than 10 percent or 40 percent
(depending on the relevant tier) so long as the ADTV did not exceed 10 percent or
40 percent of the ADTV worldwide over a specified period and the bidder had no

38. See Securities Act Rules 800-802, 17 C.ER. §§ 230.800-802 (2008); Exchange Act Rules 13e-
3(2)(6), 13e-4(h)(8), 13e-4(1), 14d-1(d), 14e-2(d), 17 C.ER. §§ 240.13e-3(g)(6), 240.13e-4(h)(8),
240.13e-(4)(1), 240.14d-1(d), 240.14e-2(d) (2008).

39. See supra note 38.

40. See Exchange Act Rule 13e-4(h)(8), 17 C.ER. § 240.13e-4(h)(8) (2008).

41. See Exchange Act Rules 13e-3(g)(6), 13e-4(h)(8), 17 C.ER. §§ 240.13e-3(g)(6), 13e-4(h)(8)
(2008).

42. Securities Act Rules 801-802, 17 C.ER. §§ 230.801-802 (2008).

43. See Exchange Act Rule 13e-4(i), 17 C.ER. § 240.13e-4(i) (2008).

44. See Exchange Act Rules 13e-4(i), 14d-1(d), 17 C.ER. §§ 240.13e-4(1), 240.14d-1(d) (2008).

45. See Instruction 2 to Rules 13e-4(h)(8), (i), 17 C.ER. § 240.13e-4(h)(8), (i) (2008); Instruction
2 to Rules 14d-1(c), (d), 17 C.ER. § 240.14d-1(c), (d) (2008).

46. See supra note 45.

47. Seeid.
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reason to know that actual U.S. ownership was inconsistent with that ADTV.* For
negotiated transactions, however, there was no similar alternative to the “look-
through” analysis.*

Tue NEw RULEs

The new rules maintain the overall structure of the cross-border rules but at-
tempt to expand and enhance their utility.”® Although there are more types of
transactions qualifying for an exemption under the newly adopted rules, disclosure
and other obligations associated with each tier have not substantially changed.”

CHANGES TO THE TI1ER I EXEMPTION

The new rules expand the scope of the Tier T exemption from Rule 13e-3 to
remove any restriction on a category of transactions that the exemption covers.”
The Tier I exemption now covers structures not previously exempt under the old
cross-border regimes such as schemes of arrangement, cash mergers, and compul-
sory acquisitions for cash.”® The new rules focus more on the substance, rather than
the form, of the transaction to determine if it qualifies for a Tier I exemption.™

CHANGES TO THE TIER II EXEMPTION

The majority of the new rules deal with expanding the Tier Il exemption to ac-
commodate foreign law and practice by increasing structural and practical flexibil-
ity to include U.S. investors. The SEC extended the specific relief afforded under
Tier I to tender offers not subject to section 13(e) or 14(d) of the Exchange Act.”

The amended rules expand relief under Tier IT “to eliminate recurrent conflicts
between U.S. and foreign law and practice” and to accommodate differing prac-
tices and transaction structures.’® The expansion generally codifies certain exemp-
tions that were frequently granted in cross-border transactions on a case-by-case
basis and includes the following:

* Allowing more than one offer to be made abroad in conjunction with
a concurrent U.S. offer (previous rules allowed an offer to be made in
only one foreign jurisdiction while an offer was outstanding in the United
States);”’

48. See Instruction 3 to Rules 14d-1(c), (d), 17 C.ER. § 240.14d-1(c), (d) (2008).

49. Id.

50. See Commission Guidance and Revisions, supra note 25, 73 Fed. Reg. at 60052-54.
51. Seeid. at 60060-70.

52. See Exchange Act Rule 13e-3, 17 C.ER. § 240.13e-3 (2009).

53. See Commission Guidance and Revisions, supra note 25, 73 Fed. Reg. at 60060-61.
54. Seeid.

55. Seeid. at 60061. See also 15 U.S.C. 8 78m(e), 78n(d) (2006).

56. Commission Guidance and Revisions, supra note 25, 73 Fed. Reg. at 60053.

57. Seeid. at 60061 & n.150.
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 Permitting bidders to include foreign security holders in a U.S. offer and
U.S. holders in a foreign offer where required under foreign law and where
adequate disclosure is provided;™

 Allowing bidders to suspend back-end withdrawal rights while tendered
securities are counted and before they are accepted for payment, provided
that the offer includes an initial offering period, including withdrawal
rights, of at least twenty business days;”

* Allowing subsequent offering periods to extend beyond twenty U.S. busi-
ness days;®

» Allowing securities tendered during a subsequent offering period to be
purchased within fourteen business days from the date of tender in order
to provide flexibility in connection with local jurisdiction requirements
and local market conditions;®!

 Allowing bidders to pay interest on securities tendered during a subse-
quent offering period (payment of interest, where required under foreign
law, will not be deemed to violate equal treatment principles under section
14(d) of the Exchange Act®?);% and

* Allowing separate offset and proration pools for securities tendered during
the initial and subsequent offering periods to facilitate prompt payment
and permit the use of a “mix and match” structure.®*

Additionally, the new rules expand the availability of early commencement to
offers not subject to section 13(e) or 14(d) of the Exchange Act.”> The SEC will
no longer permit bidders to terminate withdrawal rights after reducing or waiving
minimum acceptance conditions to non-majority levels.®® The rules also codify
existing exemptive orders with respect to the application of Rule 14e-5 for pur-
chases outside of the offer for Tier II tender offers.®”

TiMING

As noted above, under the old rules, to determine U.S. ownership, the acquirer
would use a date that was the thirtieth day before the commencement of a tender
offer or before the solicitation for a business combination other than a tender
offer. The new rules allow an offeror to use the date of public announcement (in-
stead of commencement) of the business combination as the triggering event for
calculating U.S. ownership.®® The public announcement of a transaction occurs

58. Seeid. at 60062 & nn.159, 164.
59. Seeid. at 6006263 & n.171.
60. See id. at 60063.

61. Id. at 60064-65 & n.200.

62. Seeid. at 60065.

63. Seeid. at 60065-66.

64. Id. at 60066.

65. Id. at 60070.

66. Id. at 60066—-67.

67. Id. at 60069.

68. See Commission Guidance and Revisions, supra note 25, 73 Fed. Reg. at 60055.
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when any oral or written communication that is reasonably designed to inform
or has the effect of informing security holders or the public in general about the
transaction is made by or on behalf of the offeror.” Further, as amended, the
cross-border rules now allow an offeror to make its U.S. beneficial ownership
calculation no more than sixty days before and no more than thirty days after the
public announcement of the transaction.” The SEC noted that it adopted a range
that includes dates both before and after the announcement of a transaction to
address concerns that requiring acquirers to conduct the look-through analysis
prior to announcement could compromise the confidentiality of the transaction.”
If the offeror is unable to complete the look-through analysis as of this ninety day
period, it may use an expanded period calculated based on a date within 120 days
before public announcement.”

Obviously, the key element of the exemptions was, and in fact still is, the per-
centage of U.S. beneficial owners of the relevant class of target securities.” Under
the old rules, beneficial ownership was determined by reference to a target’s non-
affiliated float.”™ Non-affiliated float excluded not only securities held by the of-
feror, but also securities held by greater than 10 percent holders of the target.
These shares were to be excluded from both the numerator and the denominator
when calculating U.S. ownership.” Commentators on the proposals noted that
the exclusion of the greater-than-10-percent holders of the target’s securities “dis-
proportionately inflate[d] U.S. holdings because holders of large blocks of foreign
stock are more likely to be non-U.S. persons.””® Under the new rules, individual
holders of more than 10 percent of the subject securities need no longer be ex-
cluded from the calculation of U.S. ownership.” Securities held by the offeror are
still excluded from the calculation.”™

THE ALTERNATIVE TEST

Despite the availability of an expanded period to calculate U.S. ownership, there
will be circumstances where an offeror is still unable to calculate U.S. ownership,
even after having made a good-faith effort to do so. In those circumstances, the
offeror may use an alternative to the look-through analysis and instead look to the
ADTV.” Unlike the “hostile presumption” which obviously was available only in

69. See Exchange Act Rules 13e-4(c), 14d-2, 17 C.ER. §§ 240.13e-4(c), 240.14d-2 (2009).

70. See Commission Guidance and Revisions, supra note 25, 73 Fed. Reg. at 60055.

71. Id. at 60055.

72. Id. at 60056.

73. See supra note 38.

74. See supra note 45.

75. Securities Act Rule 800(h)(2), 17 C.ER. § 230.800(h)(2) (2008); Instruction 2(ii) to Exchange
Act Rules 13e-4(h)(8), (), 17 C.ER. § 240.13e-4(h)(8), (i) (2008); Instruction 2(ii) to Exchange Act
Rules 14d-(1)(c), (d), 17 C.ER. § 240.14d-1(c), (d) (2008).

76. See Commission Guidance and Revisions, supra note 25, 73 Fed. Reg. at 60056.

77. 1d.

78. Id.

79. Id. at 60056-57.
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connection with hostile transactions, the alternative test is available in both hos-
tile and negotiated transactions, and slightly revises the old “hostile presumption.”
An offeror using the ADTV alternative may presume U.S. beneficial ownership
falls within the applicable percentages for either the Tier I or Tier II exemption
unless:

* “[O]ver a twelve-month period ending no more than sixty days before the
announcement of the transaction [the ADTV] is not more than ten percent
(forty percent for Tier II) of ADTV on a worldwide basis”;

¢ The most recent annual report or other annual information filed by the
issuer with either the SEC or the issuer’s regulator in its home jurisdiction
prior to the public announcement of the transaction indicates that U.S.
holders hold more than 10 percent or 40 percent, as applicable, of the
subject securities; or

e The offeror “‘knows or has reason to know’ that U.S. beneficial ownership
levels exceed the limits for the applicable exemption.”®

The alternative test also requires there be a “primary trading market” for the
subject securities.®" “‘Primary trading market’ means that at least [55] percent
of the trading volume in the subject securities takes place in a single, or no more
than two, foreign jurisdictions during a twelve-month period,” ending no more
than sixty days before the announcement of the transaction.® In addition, if the
trading of the subject securities occurs in two foreign markets, the trading in at
least one of the two must be larger than the trading market in the United States
for that class of security.®

For the “know or reason to know” prong of the ADTV test, an offeror will be
deemed to know any information about U.S. beneficial ownership of the subject
securities that is contained in any SEC filing or filing made in its home jurisdiction
or the jurisdiction of the issuers primary trading market, if applicable. The new
rules clarify that a company may not ignore nonpublic information that it receives
prior to announcement of the transaction.®

An offeror or issuer will also be deemed to know or have reason to know any
information about U.S. ownership of the subject securities that is “available from
the issuer or obtained or readily available from any other source that is reasonably
reliable.”® The SEC treats information as “readily available” if it is publicly avail-
able from sources reasonably accessible “at no or limited cost.” In addition, “if
the [offeror] and the [issuer] enter into an agreement pursuant to which the [of-
feror] has the right to obtain information from the [issuer], including information

80. Id. at 60058-59.

81. Id. at 60058.

82. Seeid. See also 17 C.ER. § 240.12h-6(H)(5)(1), (1)(6) (2009).
83. 17 C.ER. 8 240.12h-6()(5)(ii) (2009).

84. Commission Guidance and Revisions, supra note 25, at 60058.
85. Id. (internal quotation marks omitted).

86. Id.



860 The Business Lawyer; Vol. 64, May 2009

about U.S. ownership, [the offeror] will be deemed to know any such information
known to the [issuer].”®”

The alternative test is available only in “limited situations” where the bidder is
“unable to conduct” the look-through analysis and will be based on the facts and
circumstances of that particular transaction.®® Although the SEC did not give an
exhaustive list of situations that would make an offeror eligible for the alternative
test, it did provide some useful examples, including:

¢ Transactions in non-U.S. jurisdictions where security holder lists are
generated only at fixed intervals and are not otherwise available, so that
published information is available only as of a date falling outside the ex-
tended look-through period,

e Transactions where the subject securities are held in bearer form;

 Transactions in non-U.S. jurisdictions where nominees are prohibited by
law from disclosing information, including country of residence, about the
beneficial owners; and

+ Non-negotiated business combination transactions.*

The assessment must ultimately be based on the “facts and circumstances” of the
particular transaction.”

CHANGES APPLICABLE TO ALL TENDER OFFERS

The SEC also decided to apply two changes to the cross-border tender offer
rules to all tender offers, including those involving U.S. target companies. In a
tender offer or exchange offer, bidders may now extend subsequent offering peri-
ods beyond the current U.S. cap of twenty business days.”" Additionally, for offers
not subject to section 13(e) or section 14(d) of the Exchange Act, bidders may
also use “early commencement” where the tender offer may be launched prior to
a registration statement being declared effective by the SEC.*?

CHANGES TO BENEFICIAL OWNERSHIP REPORTING BY FOREIGN
INSTITUTIONS

While amending the cross-border tender offer rules, the SEC also took the op-
portunity to amend the rules related to beneficial ownership reporting. Here, the
SEC again codified frequently granted exemptive relief.?®

For some time, the list of institutional investors permitted to file on Schedule
13G did not include non-domestic institutions.”* As such, foreign institutions that

87. Id.

88. Id. at 60057.

89. Id.

90. Id.

91. Id. at 60064.

92. Id. at 60070.

93. Seeid. at 60073 & n.313.
94. Seeid. at 60073.
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sought to use Schedule 13G as qualified institutions needed to obtain exemptive
relief from the SEC, or a no-action position from the Division.”” Such “[r]elief was
based upon the [institutional investor] undertaking to grant [the SEC] access to in-
formation that would otherwise be disclosed in a Schedule 13D and the compara-
bility of the foreign regulatory scheme applicable to the...institutional investor.”

With the new rules, the SEC amended its existing rules to allow streamlined
access for foreign institutional investors to file on Schedule 13G. Effective Decem-
ber 8, 2008, to be eligible to file on Schedule 13G, a foreign institution is now
only required to determine, and certify on Schedule 13G, that it is subject to a
regulatory scheme substantially similar to its U.S. counterparts, and must furnish,
upon request, the information that it otherwise would be required to provide on
Schedule 13D." This extension of Schedule 13G filing eligibility extends only
to such foreign institutions “that acquire and hold the equity securities in the
ordinary course of business and not with the purpose or effect of influencing
or changing control of the issuer, nor in connection with or as a participant in
any transaction that has such a purpose or effect.”® An investor should make a
determination regarding its eligibility to file on Schedule 13G when the investor
exceeds the 5 percent beneficial ownership threshold.” However, if at any time
a previously qualified investor can no longer continue to certify its eligibility to
file on Schedule 13G, it is required to file a Schedule 13D within ten days of that
determination.'®

CONCLUSION

These revisions should facilitate the use of the cross-border exemptions by re-
ducing the burden of determining eligibility for the exemption and should fa-
cilitate additional participation in offers by U.S. security holders. The change of
the reference date to announcement instead of commencement should reduce
the uncertainty surrounding the calculation of U.S. ownership because offers are
often announced publicly months prior to commencement, allowing parties to
know whether they are eligible for U.S. relief and to comply with any home coun-
try requirements. Additionally, the changes should also reduce the circumstances
under which participants will need to spend time and money to seek no-action or
exemptive relief from the SEC.

SuMMARY OF SEC GuUIDANCE ON THE USE OF WEB SITES

On August 1, 2008, the SEC published an interpretive release titled Commis-
sion Guidance on the Use of Company Web Sites (the “Release”) providing new

97. Id.
98. Id. at 60074.
99. See id.
100. See 17 C.ER. § 240.13d-1(e)(1) (2009).
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guidance from the SEC on the use of company web sites.'® The SEC focused its
guidance on the following subjects:

* “When information posted on a company Web site is ‘public’ for purposes
of the applicability of Regulation FD”;

* “Company liability for information on company Web sites—including
previously posted information, hyperlinks to third-party information,
summary information and the content of interactive Web sites”;

* “The types of controls and procedures advisable with respect to such in-
formation”; and

* “The format of information presented on a company Web site, with the
focus on readability, not printability.”*®>

EvALUATION OF THE “PUBLIC” NATURE OF INFORMATION
ON ComMmPANY WEB SITES

Whether and When Information Is “Public” for Purposes
of the Applicability of Regulation FD

In the first part of the Release, the SEC provides guidance regarding the circum-
stances under which information posted on a company web site would be consid-
ered “public” for purposes of evaluating the (1) applicability of Regulation FD to
subsequent private discussions or disclosure of public information and (2) satisfac-
tion of Regulation FD’ “public disclosure” requirement.*®> According to the Release,
a public company, in determining whether the posting of material, nonpublic in-
formation on its web site would make the information “public” for Regulation FD
purposes, must consider whether:

e The company’s web site “is a recognized channel of distribution”;

e The posting of information on its web site “disseminates the information
in a manner making it available to the securities marketplace in general”;
and

e Whether “there has been a reasonable waiting period for investors and the
market to react to the posted information.”*%*

Companies should also consider the following non-exclusive factors in evaluat-
ing whether their web site is a recognized channel of distribution and whether the
information on its site is “posted and accessible” and therefore “disseminated”:

e Whether and how the company informs investors and the markets that it
“has a Web site and that [investors] should look at the company’s Web site
for information”;

101. See Commission Guidance on the Use of Company Web Sites, Exchange Act Release No.
34-58288, 73 Fed. Reg. 45862 (Aug. 7, 2008) [hereinafter “Commission Guidance on the Use of
Company Web Sites”].

102. Id. at 45863.

103. Id. at 45866.

104. Id. at 45867.
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o “Whether the company has made investors and the markets aware that it
will post important information on its Web site and whether it has a pat-
tern or practice of” doing so;

o “Whether the company’s web site is designed to lead investors and the
market efficiently to information about the company, including informa-
tion specifically addressed to investors, whether the information is promi-
nently disclosed on the Web site in the location known and routinely used
for such disclosures, and whether the information is presented in a format
readily accessible to the general public”;

¢ “The extent to which information posted on the Web site is regularly
picked up by the market and readily available media, and reported in[]
such medial[,] or the extent to which the company has advised newswires
or the media about such information and the size and market following
of the company”;

o “The steps the company has taken to make its Web site and the informa-
tion accessible, including the use of ‘push’ technology, such as RSS feeds,
or releases through other distribution channels either to widely distribute
[the] information or advise the market of its availability”;

o “Whether the company keeps its Web site current and accurate”;

o “Whether the company uses other methods in addition to its Web site
posting to disseminate the information and whether and to what extent
those other methods are the predominant methods the company uses to
disseminate information”; and

e “The nature of the information.”'®

As mentioned above, the last factor in determining whether and when informa-
tion posted on a company’s web site would be public for purposes of Regulation FD
is whether investors and the market have been afforded a reasonable waiting period
to react to the information.'® The SEC has provided a non-exclusive list of circum-
stances for companies to consider in deciding whether the dissemination of informa-
tion through their web sites satisfies this factor. The circumstances are as follows:

* “The size and market following of the company”;

* “The extent to which investor oriented information on the company Web
site is regularly accessed”;

* “The steps the company has taken to make investors and the market aware
that it uses its company Web site as a key source of important information
about the company, including the location of the posted information”;

o “Whether the company has taken steps to actively disseminate the infor-
mation or the availability of the information posted on the Web site, in-
cluding using other channels of distribution of information”; and

 “The nature and complexity of the information.”®”

105. Id.
106. See supra note 104 and accompanying text.
107. Id. at 45867-68.



864  The Business Lawyer; Vol. 64, May 2009

The Release makes clear that a company “must look at the particular facts
and circumstances” regarding any posting of previously material, non-public
information on its web site to determine whether the reasonable waiting pe-
riod has been satisfied.!® The SEC advises that if the information is important,
the company “should consider taking additional steps to alert investors and
the market to the fact that important information will be posted” on the web
site.!® The SEC also notes that existing case law regarding the reasonable wait-
ing period for insider trading purposes may provide guidance for a company’s
determination.''?

The SEC clarifies that the posting of information on a company’s web site in a
location and format readily accessible to the general public would not be “selec-
tive” disclosure for purposes of Regulation FD.!! That being said, the disclosure
of previously undisclosed material information solely on a web site and not in any
other manner will have other implications.''?

Satisfaction of Public Disclosure Requirement
of Regulation FD

As discussed above, Rule 101(e) of Regulation FD'*> provides that a company
may make selective disclosure of material, nonpublic information as long as the
information is filed or furnished on a Form 8-K or is disseminated “through
another method (or combination of methods). .. reasonably designed to provide
broad, non-exclusionary distribution of the information to the public.”'** To de-
termine whether a web site provides broad, non-exclusionary distribution of the
information to the public, a company must look to the factors discussed above
regarding the first two elements of the analysis—“whether the[] company Web
site is a recognized channel of distribution and whether the company informa-
tion...is ‘posted and accessible’ and, therefore, ‘disseminated.’””” In perform-
ing such an evaluation, the company must also evaluate whether the posting of
information on its web site “meet[s] the simultaneous or prompt timing require-
ments [of Rule 101(e)] for public disclosure once a selective disclosure has been
made.”°

108. See id. at 45868.

109. Id.

110. See id.

111. Seeid. See also 17 C.ER. § 243.101(e) (2009).

112. 1If the disclosure on a company’s web site is not considered “public,” subsequent selective
disclosure of material information may trigger the application of Regulation FD. See Commission
Guidance on the Use of Company Web Sites, supra note 101, at 45868.

113. 17 C.ER. § 243.101(e) (2009).

114. See id. § 243.101(e)(2). See also Commission Guidance on the Use of Company Web Sites,
supra note 101, at 45868.

115. Commission Guidance on the Use of Company Web Sites, supra note 101, at 45867.

116. Seeid. at 45868.
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ANTIFRAUD AND OTHER EXCHANGE AcCT PROVISIONS

The SEC makes clear that the antifraud provisions of the federal securities laws,
including section 10(b) of the Exchange Act''” and Rule 10b-5'"% promulgated
thereunder, apply to information on a public company’s web site, just as they
apply to any other statement made by, or attributable to, a public company.'”
“This includes postings on and hyperlinks from company Web sites that satisfy
relevant jurisdictional tests.”'* In addition, to the extent a company is allowed
to satisfy certain Exchange Act reporting obligations as an alternative to filing
the information on EDGAR, an action may be brought under section 13(a) of
the Exchange Act'*' or Rule 13a-1'*? or 12b-20'* promulgated thereunder if the
company fails to file the report in question.'**

Effect of Accessing Previously Posted Materials
or Statements on Company Web Sites

According to the Release, the SEC does not believe that the maintenance of pre-
viously posted materials or statements on a company’s web site should be deemed
to be the reissuance or reposting of such materials or information for purposes of
the antifraud provisions of the federal securities laws solely because the materi-
als or information remain accessible to the public, nor should there be a duty to
update such materials or information.'* In circumstances where it is not apparent
to the reasonable person that posted materials or statements speak as of a certain
date or earlier period, the postings should be:

o “Separately identified as historical or previously posted materials or state-
ments, including, for example, by dating the posted materials or state-
ments”; and

* “Located in a separate section of [a] company’s Web site containing previ-
ously posted materials or statements.”*

This analysis does not apply if a company affirmatively restates or reissues a
statement that is posted on its web site.!?” However, if a company does affirma-
tively restate or reissue a statement, the restated or reissued statement must be
accurate when made.'#®

117. 15U.S.C. § 78j(b) (2006).

118. 17 C.ER. § 240.10b-5 (2009).

119. Commission Guidance on the Use of Company Web Sites, supra note 101, at 45869.
120. Id.

121. 15U.S.C. § 78(m) (2006).

122. 17 C.ER. § 240.13a-1 (2009).

123. Id. § 240.12b-20.

124. Commission Guidance on the Use of Company Web Sites, supra note 101, at 45869.
125. Id. at 45870.

126. Seeid.

127. Commission Guidance on the Use of Company Web Sites, supra note 101, at 45870.
128. Id.
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Hyperlinks to Third-Party Information

The Release provides guidance regarding the steps a public company should
take in order to avoid liability for third-party information that is available on the
company’s web site through a hyperlink. As stated in the Release, a company may
be liable under section 10(b) of the Exchange Act and Rule 10b-5 “for third-party
information to which it hyperlinks from its Web site and which could be attrib-
utable to the company.”*?® Third-party information hyperlinked to a company’s
web site may be attributable to a company if the company has “involved itself in
the preparation of the information, or [] explicitly or implicitly endorsed or ap-
proved the information.”*® The SEC provides a non-exhaustive list of factors that
influence the analysis of whether a company has adopted hyperlinked materials,
which were first provided by the SEC in its 2000 release titled Use of Electronic
Media.’*! The list is as follows:

e “Context of the hyperlink—what the company says about the hyper-
link or what is implied by the context in which the company places the
hyperlink”;

» “Risk of confusing the investors—the presence or absence of precautions
against investor confusion about the source of the information”; and

e “Presentation of the hyperlinked information—how the hyperlink is pre-
sented graphically on the Web site, including the layout of the screen con-
taining the hyperlink.”*2

The SEC stated that it would be helpful to provide additional guidance regard-
ing these factors to help a company avoid creating a reasonable inference that it
has approved or endorsed hyperlinked information.’ “The key question...is:
[d]oes the context of the hyperlink and the hyperlinked information together
create a reasonable inference that the company has approved or endorsed the
hyperlinked information?”** In answering this question, the SEC places emphasis
on what a company says about a hyperlink and if there is an implication by the
context in which the company places the hyperlink.*> The SEC stated that con-
sideration of the context of a hyperlink begins from “the assumption that provid-
ing [the] hyperlink to a third-party Web site indicates that the company believes
the information on the third-party Web site may be of interest to the users of [the]
Web site.”*® The SEC advises that to avoid potential confusion or misunderstand-

129. Id.

130. See id.

131. See Use of Electronic Media, Securities Act Release No. 33-7856, 65 Fed. Reg. 25843 (May 4,
2000).

132. Commission Guidance on the Use of Company Web Sites, supra note 101, at 45870.

133. Seeid.

134. Id. at 45871.

135. Seeid.

136. Commission Guidance on the Use of Company Web Sites, supra note 101, at 45871.
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ings, a company should explain the context of the hyperlink, thereby making
explicit the company’s reasons for providing the hyperlink.”*” In the alternative,
“a company might simply note that the third-party Web site contains information
that may be of interest or of use to the reader” of the web site.'*

According to the SEC, “[tlhe degree to which a company [makes] a selective
choice to hyperlink to a specific piece of third-party information likely will indi-
cate the extent to which the company has a positive view or opinion about that
information.”™” The SEC offers an example of a company that posts a hyperlink
to “a news article that is highly laudatory of [the company’s] management.”'* The
company should explain why it is providing the hyperlink to avoid an inference
that the company is commenting on or approving the accuracy of the article.'*
However, more general or broad-based information would require a more general
explanation.'*

The SEC also advises that companies use exit notices or intermediate screens
“to denote that the hyperlink is to third-party information.”* The SEC warned
that although such methods will help avoid confusion, no one type of exit notice
or intermediate screen “will absolve companies from antifraud liability for third-
party hyperlinked information.”'**

Finally, the SEC restated its long-held position with respect to disclaimers. Ac-
cording to the SEC, a disclaimer alone is not “sufficient to insulate a company
from responsibility for information that it makes available to investors whether
through a hyperlink or otherwise.”* In addition, the SEC reminded companies
“that specific disclaimers of antifraud liability are contrary to the policies under-
pinning the federal securities laws.”'*

Summary Information

The Release provides guidance regarding a company’s use of summaries or
overviews to present information, particularly financial information, on its web
sites. However, the SEC warns that summaries or overviews should contain ex-
planatory language notifying the user of the web site that the information is only
a summary or an overview.'*” The SEC advises that summary information and
overviews should be accompanied by features designed to alert the users of the
web site “to the location of the detailed disclosure from which [the] summary

137. Id.

138. Id.

139. Id.

140. Id.

141. Id.

142. Id.

143. Id.

144. Id.

145. Id.

146. Id. at 45871 & n.86.
147. Id. at 45872.
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information is derived or upon which such overview(s] [are] based, as well as to
other information about [the] company on [its] Web site.”'*

The SEC has provided the following techniques that a company should con-
sider to highlight the nature of summary or overview information relating to more
complete information located elsewhere on the company’s web site:

* Use of appropriate titles. An appropriate title or heading that conveys the
summary, overview or abbreviated nature of the information could help to
avoid unnecessary confusion;

* Use of additional explanatory language. Companies may consider using
additional explanatory language to identify the text as a summary or over-
view and the location of the more detailed information;

* Use and placement of hyperlinks. Placing a summary or overview section
in close proximity to hyperlinks to the more detailed information from
which the summary or overview is derived or upon which the overview
is based could help an investor understand the appropriate scope of the
summary information or overview while making clearer the context in
which the summary or overview should be viewed; and

* Use of “layered” or “tiered” format. In addition to providing hyperlinks to
more complete information, companies can organize their Web site pre-
sentations such that they present the most important summary or over-
view information about a company on the opening page, with embedded
links that enable the reader to drill down to more detail by clicking on
the links. In this way, viewers can follow a logical path into, and thereby
obtain increasingly greater details about, the financial statements, a com-
pany’s strategy and products, its management and corporate governance,
and the many other areas in which investors and others may have an
interest.'*

Interactive Web Site Features

The SEC acknowledged the utility of interactive web site features, such as blogs
and shareholder forums, and provided guidance with respect to the use of such
features to help promote their use by public companies. First, the SEC advised
that the antifraud provisions of the federal securities laws apply to blogs and to
electronic shareholder forums."”® According to the SEC, companies are respon-
sible for statements made by them, or on their behalf, on their web sites or on
third-party web sites, and the statements are subject to the antifraud provisions of
the federal securities laws as are statements made by the company in other forms
of media.”' The SEC also advises that “[e]mployees acting as representatives of

148. Id.
149. Id. (footnote omitted).
150. Id.
151. Id.
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the company should be aware of their responsibilities in these forums, which they
cannot avoid by purporting to speak in their ‘individual’ capacities.”**?

The SEC takes the position that “[c]ompanies cannot require investors to waive
protections under the federal securities laws as a condition to entering or partici-
pating in a blog or forum.”> The SEC explained that “[alny term or condition of
a blog or shareholder forum requiring users to agree not to make investment deci-
sions based on the [content therein] or disclaiming liability for damages of any
kind arising from the use or inability to use the blog or forum is inconsistent with
the federal securities laws and ... violates the anti-waiver provisions of the federal
securities laws.”** The SEC further explained that a company is not responsible
for third-party statements posted on a company-sponsored web site and that a
company is not “obligated to respond to or correct misstatements made by third
parties.”’>

DiscLosSURE CONTROLS AND PROCEDURES

In recent years, the SEC has adopted a number of rules that permit a public
company to satisfy certain Exchange Act disclosure obligations by posting in-
formation on its web site as an alternative to providing the information on an
Exchange Act report.’”® When a company elects to do so, the company’s disclo-
sure controls and procedures must apply to the posted information because it
is information that is required to be disclosed in Exchange Act reports.'”” The
failure to make those disclosures on the company’s web site results in an incom-
plete Exchange Act report.'”® The SEC also made clear that disclosure controls
and procedures do not apply to other information posted on the company’s
web site.???

FORMAT OF INFORMATION AND READABILITY

Finally, the SEC noted that, unless SEC rules explicitly require, it is not “neces-
sary that information appearing on company Web sites satisfy a printer-friendly
standard.”'® For example, the notice and access rules relating to proxy statements
require web site postings to be presented in a format “‘convenient for both read-
ing online and printing on paper.’”'%!

152. Id. at 45873.

153. Id.

154. See id. See also id. at 45873 n.97 (citing various securities laws).

155. Id. at 45873.

156. Id.

157. Id.

158. Id.

159. Id. at 45874.

160. Id.

161. Id. (citing Exchange Act Rule 14a-16(c), 17 C.ER. § 240.14a-16(c) (2008)); see also Internet
Availability of Proxy Materials, Exchange Act Release No. 34-55146, 72 Fed. Reg. 4148, 4168 (Jan. 29,
2007) (to be codified at 17 C.ER. pts. 240, 249 & 274).
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INTERNAL CONTROLS OVER FINANCIAL REPORTING
FOR NON-ACCELERATED FILERS

On June 26, 2008, the SEC adopted amendments to the December 21, 2006,
temporary rules'® requiring non-accelerated filers'® to include an attestation re-
port by their independent auditors on internal controls over financial reporting
(“ICFR”) pursuant to section 404(b) of the Sarbanes-Oxley Act of 2002'%* for fiscal
years ending on or after December 15, 2008.'%

In the adopting release, the SEC indicated that it was providing the additional
one-year extension so that the SEC and the Public Company Accounting Over-
sight Board (the “PCAOB”) could take additional actions regarding the imple-
mentation of the section 404 requirements.'® Included in these actions “[are] the
PCAOB'S final staff guidance on auditing ICFR of smaller public companies™®’
and an additional SEC study regarding the effects of its ICFR management guid-
ance and Auditing Standard No. 5 in “facilitating more cost-effective ICFR eval-
uations and audits for smaller reporting companies.”® Under the amendments,'”®
non-accelerated filers will not be required to provide the auditors’ attestation in
their annual reports until fiscal years ending on or after December 15, 2009.
Additionally, the SEC will continue the temporary liability distinction allowing
managements report on ICFR to be “furnished” and not “filed.”*"

162. See Internal Control over Financial Reporting in Exchange Act Periodic Reports of Non-
Accelerated Filers and Newly Public Companies, Securities Act Release No. 33-8760, 71 Fed. Reg.
76580, 76584 (Dec. 21, 2006) (to be codified at 17 C.ER. pts. 210, 228, 229, 240 & 249). The SEC
further extended the auditor attestation compliance date for non-accelerated filers to December 15,
2008, in February 2008. See Internal Control over Financial Reporting in Exchange Act Periodic
Reports of Non-Accelerated Filers, Securities Act Release No. 33-8889, 73 Fed. Reg. 7450, 7452
(proposed Feb. 7, 2008) (to be codified at 17 C.ER. pts. 210, 228, 229 & 249).

163. The SEC refers to non-accelerated as “an Exchange Act reporting company that does not meet
the Rule 12b-2 definition of either an ‘accelerated filer’ or a ‘large accelerated filer.”” Internal Control
over Financial Reporting in Exchange Act Periodic Reports of Non-Accelerated Filers, Securities Act
Release No. 8934, 73 Fed. Reg. 38094, 38094 n.11 (July 2, 2008) (to be codified at 17 C.ER. pts.
210, 228, 229 & 249).

164. 15 U.S.C. § 7262 (2006).

165. See Internal Control Over Financial Reporting in Exchange Act Periodic Reports of Non-
Accelerated Filers, supra note 163, 73 Fed. Reg. at 38094.

166. See id. at 38094-95.

167. See id. at 38095.

168. See Auditing Standard No. 5, An Audit of Internal Control over Financial Reporting that Is
Integrated with an Audit of Financial Statements and Related Independence Rule and Conforming
Amendments, PCBA Release No. 2007-005A (June 12, 2007), available at http://www.pcaobus.org/
rules/docket_021/2007-06—-12_release_no_2007-005a.pdf.

169. See Internal Control over Financial Reporting in Exchange Act Periodic Reports of Non-Accel-
erated Filers, supra note 163, 73 Fed. Reg. at 38095.

170. The amendments apply to Rule 2-02T of Reg. S-X (17 C.ER. § 210.2-02T (2009)), Item 308T
of Regs. S-K and S-B (17 C.ER. § 229.308T (2009)), Item 4T of Form 10-Q (17 C.ER. § 249.308a
(2009)), Item 3A(T) of Form 10-QSB (17 C.ER. § 249.308b (2009)), Item 9A(T) of Form 10K (17
C.ER. § 249.310 (2009)), Item 8A(T) of Form 10-KSB (17 C.ER. § 249.310b (2009)), Item 15T of
Form 20-F (17 C.ER. § 249.220f (2009)), and Instruction 3T of General Instruction B(6) of Form
40-F (17 C.ER. § 249.240f (2009)).

171. See Internal Control over Financial Reporting in Exchange Act Periodic Reports of Non-
Accelerated Filers, supra note 163, 73 Fed. Reg. at 38096.
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