‘Corporate Financing Week

Global

www.corporatefinancingweek.com

January 25 2010

A BOOSt OVGI‘ The Wa" An Article By David M. Lynn And Anna T. Pinedo, Partners At Morrison & Foerster

During recent years, issuers seeking access to funding
have become increasingly focused on offering formats
that do not involve traditional marketing approaches.
Having observed sustained market volatility, and financing
‘windows’ that open and close quickly, issuers have turned
to hybrid financing techniques that incorporate elements
associated with private placements and public offerings.
The latest evolution of hybrid offerings is the ‘wall-
crossed’deal.

Wall-Crossed Deals

A wall-crossed deal culminates in an underwritten public
offering; however, the transaction is executed in two
parts. The first part (not visible to the market) involves
confidential marketing of the potential offering to selected
institutional investors. For Securities And Exchange
Commission (SEC)-registered transactions, it is currently
necessary that the issuer have in place an effective self-
registration statement prior to commencing pre-marketing
activities in order to avoid gun-jumping concerns.

During this pre-marketing phase, the issuer and
underwriter share with potential investors information that
is not otherwise public, including the fact that the issuer
is contemplating a possible financing. Potential investors
enter into confidentiality undertakings requiring them to
keep confidential the information conveyed to them by the
issuer and refrain from effecting transactions in the issuer’s
securities until the information becomes public or is no
longer considered current by the issuer.

Once indications of interest have been obtained from
a core group of investors, the issuer files disclosure
documents and the second part of the offering commences.
The underwriter may commence a more widespread
marketing effort, although this broader public selling
process is usually commenced and completed in a few
hours. Upon completion of the marketing, the offering
prices and settles like any other underwritten follow-on
offering.

By engaging in confidential pre-marketing and securing

investor commitments, an issuer addresses concerns
regarding execution risk associated with a traditional
public offering, including the potentially adverse impact
on an issuer’s stock price if it launches an offering
publicly but does not complete it successfully. Given the
pre-marketed phase is not transparent to the market, a
wall-crossed offering may also mitigate the possibility of
investor front running in the issuer’s stock. In the current
market environment, these are important advantages. Of
course, in connection with a wall-crossed transaction, there
are sensitive issues involving sharing non-public issuer
information with investors. An issuer, its underwriter and
their advisers will need to take measures designed to ensure
compliance with Regulation Fair Disclosure requirements
and also not compel premature public disclosures by the
issuer. This generally involves the use of confidentiality
undertakings and a carefully orchestrated set of public
announcements and filings when the transaction flips from
‘private’ to ‘public.’

Proposal Facilitates Wall-Crossed Deals
Until recently, the SEC had not specifically acknowledged
or endorsed wall-crossed deals. On December 21 2009,
the SEC proposed a change to Securities Act Rule 163
(Release No. 33-9098). Under the proposal, an authorized
underwriter or other offering participant may make offers of
securities issued by a well-known seasoned issuer (WKSI)
before the WKSI files a registration statement. This change
would allow WKSIs to use underwriters for wall-crossed
transactions prior to filing an automatic shelf registration
(ASR) statement.

Rule 163 (adopted as part of the Securities Offering
Reform) provides a non-exclusive exemption that permits
WKSIs to engage in unrestricted oral and written offers
before a registration statement is filed, without violating
the gun-jumping provisions of Section 5 of the Securities
Act. Rule 163 currently provides that a communication
is made ‘by or on behalf of” an issuer if the issuer or its
agent or representative, other than an offering participant
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