
    
F R E Q U E N T L Y A S K E D Q U E S T I O N S 

A B O U T F O R E I G N P R I V A T E I S S U E R S      

General 

What is a “foreign issuer”?

 

The federal securities laws define a “foreign issuer” as 

any issuer that is a foreign government, a foreign 

national of any foreign country, or a corporation or 

other organization incorporated or organized under the 

laws of any foreign country.  

 

   Source: See Rule 405 of the Securities Act of 1933, as 

amended (the “Securities Act”), and Rule 3b-4(b) of the 

Securities Exchange Act of 1934, as amended (the 

“Exchange Act”).

 

What is a “foreign private issuer”?

 

A “foreign private issuer” (“FPI”) is any foreign issuer 

(other than a foreign government), unless: 

  

more than 50% of the issuer’s outstand ing voting 

securities are held d irectly or ind irectly of record 

by residents of the United States; and 

  

any of the following applies: 

  

the majority of the issuer’s executive 

officers or d irectors are U.S. citizens or 

residents; 

  

more than 50% of the issuer’s assets are 

located in the United States; or 

  

the issuer’s business is administered 

principally in the United States.

 

   A foreign company that obtains FPI status can avail 

itself of the benefits of FPI status immediately.  

 

   Source: Rule 405 under the Securities Act and Rule 3b-

4(c) under the Exchange Act.

 

What are some benefits of becoming a public company 

in the United States?

 

Foreign companies realize a number of benefits by 

being a public company in the United States.  These 

benefits include: 

  

increased visibility and prestige; 

  

ready access to the U.S. capital markets, which 

are still the largest and most liquid in the world; 

  

an enhanced ability to attract and retain key 

employees by offering them a share in the 

company’s growth and success through equity-

based compensation structures; and 

  

the ability to send cred ible signals to the market 

that the company will protect minority 

shareholder interests.  

 

   However, in light of the current state of the capital 

markets, both in the United States and globally, all 

companies face substantial obstacles to accessing capital 
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in the United States.  Even if a foreign company is able 

to raise capital publicly in the United States, becoming 

and remaining a U.S. public company is an expensive, 

time-consuming project that may require foreign 

companies to reorganize their operations and corporate 

governance in ways that such companies would not 

necessarily choose absent U.S. requirements.

 

How is the percentage of a FPI’s outstanding voting 

securities calculated for purposes of determining 

whether 50% or more are held of record by U.S. 

residents?

 

Securities held of record by a broker, dealer, bank, or 

nominee for the accounts of customers resid ing in the 

United States are counted as held in the United States 

by the number of separate accounts for which the 

securities are held .  In add ition, a FPI also must treat as 

owned of record by U.S. residents any shares reported 

as beneficially owned by a U.S. resident in a filing made 

under Section 13(d) of the Exchange Act or any 

comparable reporting provision of another country.  

This method of calculating record ownership d iffers 

from the method a U.S. domestic issuer is permitted to 

use in its determination of the number of record owners 

for purposes of Section 12(g) of the Exchange Act, which 

counts only record owners and not beneficial owners 

holding securities in street name. 

 

   Source: Rule 12g3-2(a) under the Exchange Act.

 

How often must a foreign issuer review its status as a 

FPI?

 

A FPI must determine its status on the last business day 

of its most recently completed second fiscal quarter.  If a 

FPI no longer satisfies the FPI requirements, it will 

become subject to U.S. domestic reporting requirements 

on the first day of its fiscal year immediately succeeding 

such determination. This allows a FPI about six months’ 

advance notice to prepare the necessary materials to 

comply with these domestic reporting requirements. 

 
Source: Rule 3b-4(c) under the Exchange Act.

 
How does a FPI become subject to U.S. reporting 

requirements?

 

A FPI will be subject to the reporting requirements 

under U.S. federal securities laws if: 

  

it registers with the Securities and Exchange 

Commission (the “SEC”) the public offer and sale 

of its securities under the Securities Act; 

  

it lists a class of its securities, either equity or 

debt, on a U.S. national securities exchange, e.g., 

the Nasdaq Stock Market (“Nasdaq”) or the New 

York Stock Exchange (the “NYSE”); or 

  

a class of the FPI’s equity securities is held of 

record by 500 or more persons in the United 

States.  

 

   Source: Section 12(g) of the Securities Act.

 

What accommodations under the federal securities laws 

and the rules of U.S. national securities exchanges are 

available to a FPI that are not available to U.S. 

domestic issuers?

 

A FPI receives certain regulatory concessions compared 

to those received by U.S. domestic issuers, including:

  

Annual Report Filings:  Currently, a FPI must file 

an Annual Report on Form 20-F within six 

months after the fiscal year covered by the report; 

the filing dead line for a FPI will be accelerated to 

four months beginning on the first fiscal year 

end ing on or after December 15, 2011.  By 

contrast, a domestic issuer must file an Annual 
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Report on Form 10-K between 60 and 90 days 

following the end of its fiscal year, depending on 

its capitalization and other factors.

  
Quarterly Financial Reports:  A FPI is not required 

under U.S. federal securities

 
laws or the rules of 

the U.S. national securities exchanges to file or 

make public quarterly financial information, 

subject to certain exceptions.  By contrast, U.S. 

domestic issuers are required to file unaudited 

financial information on Quarterly Reports on 

Form 10-Q.

  

Proxy Solicitations:

  

A FPI is not required under 

U.S. federal securities laws or the rules of the U.S. 

national securities exchanges to file proxy 

solicitation materials on Schedule 14A or 14C in 

connection with annual or special meetings of its 

securityholders.

  

Audit Committee:  There are numerous 

accommodations to the nature and composition 

of a FPI’s aud it committee or permitted 

alternative.  (See “Under what circumstances may a 

FPI follow its home-country practice?—Audit 

Committee” below).

  

Internal Control Reporting:  Both a FPI and a U.S. 

domestic issuer must annually assess their 

internal control over financial reporting and in 

most instances provide an independent aud itor’s 

aud it of such internal control.  However, U.S. 

domestic issuers are also obligated on a quarterly 

basis to, among other matters, assess changes in 

their internal control over financial reporting.

  

Executive Compensation:  A FPI is exempt from the 

detailed d isclosure requirements regard ing 

ind ividual executive compensation and 

compensation philosophy and analysis now 

required by the SEC. A FPI is required to make 

certain d isclosures regard ing executive 

compensation on an ind ividual basis unless it is 

not required to do so under home-country laws 

and the information is not otherwise publicly 

d isclosed by the FPI.  In add ition, a FPI must file 

as exhibits to its public filings ind ividual 

management contracts and compensatory plans 

if required by its home-country regulations or if 

it previously disclosed such documents.

  

Directors/Officers Equity Holdings:  Directors and 

officers of a FPI do not have to report their equity 

hold ings and transactions under Section 16 of the 

Exchange Act, subject to certain exceptions.  

However, shareholders, includ ing d irectors and 

officers, may have filing obligations under 

Section 13(d) of the Exchange Act. (See “Are 

officers, directors and shareholders of a FPI subject to 

the short-swing provisions of Section 16 of the 

Exchange Act?” and “Are directors, officers and 

beneficial owners of a FPI subject to the disclosure 

requirements of Section 13 of the Exchange Act?” 

below).

  

IFRS-No U.S. GAAP Reconciliation:  A FPI may 

prepare its financial statements in accordance 

with International Financial Reporting Standards 

(“IFRS”) as issued by the International 

Accounting Standards Board (“IASB”) without 

reconciliation to U.S. generally accepted 

accounting principles (“U.S. GAAP”).

  

Confidential Submissions:  A FPI that is registering 

for the first time with the SEC may submit its 

registration statement on a confidential basis to 
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the SEC staff, subject to certain exceptions, until 

the FPI begins to market the offering using the 

prospectus in the registration statement.  U.S. 

domestic issuers must file all registration 

statements publicly on the Electronic

 
Data 

Gathering and Retrieval system, or EDGAR.

  

Exemption from Exchange Act Reporting: A FPI may 

be automatically exempt from Exchange Act 

reporting obligations if the FPI satisfies certain 

conditions. Source: Rule 12g3-2(b) of the 

Exchange Act.

  

Easy Termination of Registration/Deregistration:  A 

FPI, regard less of the number of its U.S. security 

holders, may terminate its registration of equity 

securities under the Exchange Act and cease 

filing reports with the SEC, subject to certain 

conditions. This rule allows a U.S.-listed FPI to 

exit the U.S. capital markets with relative ease 

and terminate its reporting duties under Section 

15(d) of the Exchange Act. Source: Rule 12h-6 of 

the Exchange Act.

  

Going Public in the United States

 

How does a FPI offer its securities publicly in the 

United States?

 

A FPI seeking to raise capital in the United States 

publicly for the first time must register its shares on 

Form F-1.  A registration statement on Form F-1 is 

similar to a Form S-1 filed by U.S. domestic issuers and 

requires extensive d isclosure about the FPI’s business 

and operations. Certain Canadian issuers, on the other 

hand , may take advantage of the Multi-Jurisdictional 

Disclosure System (“MJDS”), which allows a shorter 

form of d isclosure and incorporation by reference to 

Canadian d isclosures. These FAQs generally do not 

address MJDS concerns.

 
What kind of securities may a FPI register in the United 

States?

 

A FPI may offer any type of securities that a U.S. 

domestic issuer is permitted to offer.  In addition, a FPI 

may offer its securities using American Depositary 

Receipts (“ADRs”).  (See “What is an American Depositary 

Receipt?” below).

 

Is a “short-form” registration statement available for a 

public offering by a FPI?

 

Yes. Once a FPI has been subject to the U.S. reporting 

requirements for at least twelve calendar months, it may 

use Form F-3 to offer securities publicly in the United 

States.  Form F-3 is a short-form registration statement 

(analogous to Form S-3 for U.S. domestic issuers) and 

may be used by a FPI if the FPI meets both the form’s 

registrant requirements and the applicable transaction 

requirements.  Form F-3 permits a FPI to d isclose 

minimal information in the prospectus included in the 

Form F-3 by incorporating by reference the more 

extensive d isclosures already filed with the SEC under 

the Exchange Act, primarily in the FPI’s most recent 

Annual Report on Form 20-F and its Forms 6-K.  

   

The 

scope of the prospectus will generally depend on 

marketing needs as determined by the FPI and its 

investment bankers.

 

(See “What Exchange Act filings is a 

registered FPI required to make with the SEC?” below).
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   Under the registrant requirements of Form F-3, to be 

eligible to file a Form F-3, a FPI must:

  
have filed at least one Annual Report on Form 

20-F or Form 10-K under the Exchange Act, and 

either: (1) have a class of securities registered 

pursuant to Section 12(b) or Section 12(g) of the 

Exchange Act; or (2) otherwise be required to file 

reports pursuant to Section 15(d) of the Exchange 

Act; 

  

have been subject

 

to the requirements of Section 

12 or Section 15(d) of the Exchange Act, have 

filed all the materials required to be filed 

pursuant to Sections 13, 14, or 15(d) of the 

Exchange Act for a period of at least twelve 

calendar months immediately prior to the filing 

of the Form F-3 and have filed in a timely manner 

all reports required to be filed during the twelve 

calendar months and any portion of a month 

prior to the filing of the Form F-3; and

  

have not, nor may any of its subsid iaries have, 

since the end of its last fiscal year for which 

certified financial statements have been included 

in a report under the Exchange Act, failed to pay 

a dividend or sinking fund payment on preferred 

stock, or defaulted on any payment of 

indebtedness or on any rental on one or

 

more 

long-term leases, which defaults in the aggregate 

are material to the financial position of the FPI 

and its subsidiaries, taken as a whole.

 

   A FPI that meets the registrant requirements of Form 

F-3 must also satisfy at least one of the following 

transactional requirements with respect to the securities 

offered:

  
The securities are offered for cash by or on behalf 

of the FPI and the FPI’s worldwide public float 

equals $75 million or more;

  
The securities are non-convertible, investment-

grade securities

 
that are offered for cash by or on 

behalf of the FPI;

  

The securities are offered for the account of any 

person other than the FPI;

  

The securities are offered :  (1)

 

upon the exercise 

of outstand ing rights granted by the issuer of the 

securities to be offered , subject to certain 

conditions; (2)

 

pursuant to a d ividend or interest 

reinvestment plan, or upon conversion of 

outstand ing convertible securities; or (3) upon 

the conversion of outstand ing convertible 

securities or upon the exercise of outstand ing 

transferable warrants issued by the FPI, or an 

affiliate of the FPI; or

  

The securities are offered for cash by or on behalf 

of the FPI whose worldwide public float is less 

than $75 million, provided that:  (1) the FPI does 

not sell more than the equivalent of one-third of 

its worldwide public float in primary offerings 

over a period of twelve calendar months; (2) the 

FPI is not a shell company and has not been a 

shell company for at least twelve calendar 

months prior to filing the registration statement; 

and (3) the FPI has at least one class of common 

equity securities listed and registered on a 

national securities exchange that registered 

under the Exchange Act.

 

   Source: Form F-3, General Instruction I.

  

5



 
Are there any state laws that may affect a FPI engaged 

in an offering in the United States?

 
Possibly. U.S. federal securities laws preempt the 

operation of ind ividual state securities laws and 

regulations, known as “blue sky” laws, during the offer 

and sale of “covered securities.” “Covered securities” 

include, but are not limited to, securities that are listed 

on a national securities exchange, such as the NYSE or 

Nasdaq, and securities offered in an offering exempt 

from the registration requirements under certain 

regulations under the Securities Act (as set forth under 

Section 18 of the Securities Act).  Therefore, offerings of 

“covered securities” will generally not be subject to state 

blue sky laws. Public offerings of non-covered securities 

and certain private transactions by a FPI, however, may 

still be subject to one or more state’s applicable blue sky 

laws and regulations.  

 

   Blue Sky laws vary from state to state, and may offer 

d ifferent interpretations of similar provisions.  For 

example, California takes an expansive approach to 

transactions that fall within the reach of its securities 

laws.  Under California’s blue sky laws, unless the 

securities are “covered securities,” California 

jurisd iction attaches in the three following transaction 

types and , therefore, offers and sales must either be 

exempt transactions under California’s requirements or 

satisfy California requirements:

  

when an offer to sell is made in California;

  

when an offer to buy is accepted in California; 

and 

 

when a security is delivered to a buyer in 

California or both its seller and its buyer are 

domiciled in California.

 
   The State of New York d iffers significantly from other 

states with respect to the sale of securities within the 

state. As a general note, in add ition to compliance with 

the applicable blue sky laws, a FPI must also be in 

compliance with applicable U.S. federal securities laws.

 

   Source: Section 18 of the Securities Act.

  

Ongoing Reporting Obligations

 

What Exchange Act filings are a registered FPI required 

to make with the SEC?

 

A FPI that has registered securities under Sections 12(b) 

or 12(g) of the Exchange Act or is required to file under 

Section 15(d) of the Exchange Act (because it has 

recently completed a registered offering) is obligated to 

file the following Exchange Act reports with the SEC:

 

1.

 

Annual Report on Form 20-F.

 

   Form 20-F is unique to a FPI and can be used as an 

Annual Report similar to a Form 10-K, filed by U.S. 

domestic issuers.  The information required to be 

d isclosed in a Form 20-F includes, but is not limited to, 

the following:  

  

operating results; 

  

liquidity and capital resources; 

  

trend information; 

  

off-balance sheet arrangements; 

  

consolidated statements and other financial 

information; 

  

significant business changes; 

  

selected financial data; 

  

risk factors; 
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history and development of the registrant; 

  
business overview; and 

  
organizational structure. 

 
   A Form 20-F is also required to contain a description 

of the FPI’s corporate governance and a statement 

regard ing those corporate governance practices that 

conform to its home-country requirements and not 

those of the U.S. national securities exchanges on which 

its securities are listed . A recent add ition to the required 

d isclosure is information relating to changes in, and 

d isagreements with, the FPI’s certifying accountant, 

includ ing a letter, which must be filed as an exhibit, 

from the former accountant stating whether it agrees 

with the statements furnished by the FPI and , if not, 

stating the respects in which it does not agree. A FPI 

may also be required to d isclose specialized 

information. For example, a FPI must provide specified 

information if it, or any of its subsid iaries, are engaged 

in oil and gas operations that are material to business 

operation or financial position.

 

   Currently, a FPI has six months after the end of its 

fiscal year to file an Annual Report on Form 20-F. 

However, the Form 20-F filing period will be accelerated 

to four months for a FPI with a fiscal year end ing on or 

after December 15, 2011.

 

   A Form 20-F may also be filed as a registration 

statement (similar to a

 

Form 10 for U.S. domestic 

issuers) when a FPI is not engaged in a public offering 

of its securities, but is still required to be registered 

under the Exchange Act (for example, when it has 

equity securities held by 500 or more holders of record 

in the United States and there is no other exemption 

available); it is similar in purpose to a Form 10 for a U.S. 

domestic issuer.  

 
   Source: Form 20-F.

 
2.

 
Reports on Form 6-K.

 
   In add ition to an Annual Report, a FPI must furnish 

Forms 6-K to the SEC from time to time. Generally, a 

Form 6-K contains information that is material to an 

investment decision in the securities of a FPI, and may 

include press releases, security holder reports and other 

materials that a FPI publishes in its home country in 

accordance with home-market law or custom, as well as 

any other information that the FPI may want to make 

publicly available. 

 

   Reports on Form 6-K generally take the place of 

Quarterly Reports on Form 10-Q (which include 

financial reports) and Current Reports on Form 8-K 

(which include d isclosure on material events) that U.S. 

domestic issuers are required to file.  Unlike Form 10-Q 

or Form 8-K, there are no specific d isclosures required 

by Form 6-K.  Instead, a FPI must furnish under cover of 

Form 6-K information that it: 

  

makes or is required to make public pursuant to 

the laws of the jurisd iction of its domicile or the 

laws in the jurisd iction in which it is 

incorporated or organized; 

  

files or is required to file with a stock exchange 

on which its securities are traded

 

and which was 

made public by that exchange; or 

  

distributes or is required to d istribute to its 

security holders. 

 

   Reports on Form 6-K must be furnished to the SEC 

promptly after the information is made public by a FPI, 

as required by the country of its domicile or under the 

laws of which it was incorporated or organized , or by a 

foreign securities exchange with which the FPI has filed 

the information.  For many of the larger FPIs, the Forms 

7



 
6-K that are filed with the SEC generally include similar 

types of information and are filed with the same 

frequency as Forms 10-Q and 8-K that are filed by U.S. 

domestic issuers. 

 
   Source: Form 6-K.

 

What is the difference between information that is 

“filed” and information that “furnished” for purpose of 

U.S. federal securities laws?

 

Certain types of information can be either “filed” with 

or “furnished” to the SEC.  Information that is “filed” is 

subject to the liability provisions under Section 18 of the 

Exchange Act and is automatically incorporated by 

reference into the issuer’s registration statement. 

Information that is “furnished” is not subject to Section 

18 liability and is not automatically incorporated by 

reference into the registration statement.

 

   Information provided in a FPI’s Form 6-K is deemed 

“furnished” for purposes of U.S. federal securities laws, 

and is not automatically incorporated by reference into 

a FPI’s Registration Statement on Form F-3. If a FPI 

wants to incorporate a Form 6-K into its F-3, it must 

specifically provide for its incorporation by reference in 

the registration statement and in any subsequently 

submitted Forms 6-K.

 

What financial information must a FPI disclose in its 

public filings?

 

A FPI is required to make significant d isclosures 

regard ing its financial condition under Items

 

8, 17 and 

18 of its Annual Reports on Form 20-F.  Item 8 of Form 

20-F sets forth the financial information that must be 

included, as well as the periods covered and the age of 

the financial statements.  In add ition, Item 8 obligates a 

FPI to d isclose any legal or arbitration proceed ings 

involving a third party that may have, or have recently 

had , a significant impact on the FPI’s financial position 

or profitability, as well as any significant changes since 

the date of the annual financial statements (or since the 

date of the most recent interim financial statements).

 

   Items 17 and 18 of Form 20-F both address the 

requirements for a FPI’s financial statements and 

accountants’ certificates that must be furnished with the 

Form 20-F.  Item 17 of Form 20-F requires a FPI to 

furnish the financial statements and accountants’ 

certificates that are customarily furnished by U.S. 

domestic issuers (pursuant to Form 10 or Form 10-K).  

Such financial statements must be prepared in 

accordance with U.S. GAAP and Regulation S-X or IFRS 

as issued by IASB.  Item 17 also requires certain 

reconciling d isclosure if a FPI’s financials are not in 

accordance with either U.S. GAAP or IFRS as issued by 

IASB, but does not require a full reconciliation to U.S. 

GAAP.

 

   Under Item 18 of

 

Form 20-F, a FPI that presents its 

financial information on a basis other than U.S. GAAP 

or IFRS as issued by IASB, must provide all of the 

information required by U.S. GAAP and Regulation S-X, 

as well as the limited reconciliation requirements for the 

financial statement line items specified under Item 17 of 

Form 20-F. With certain exceptions, Item 18 is required 

for securities offerings, and like Item 17, provides 

exemptions to the reconciliation requirements. (See  

“Must a FPI prepare its financial statements in accordance 

with U.S. GAAP?” below).

 

   Source: Form 20-F, Item 8, 17 and 18.
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Must a FPI prepare its financial statements in 

accordance with U.S. GAAP?

 
No. A FPI that prepares its financial statements in 

accordance with the English language version of IFRS as 

issued by IASB in their filings with the SEC does not 

have to reconcile those financial statements with U.S. 

GAAP.  The exemption from reconciliation to U.S. 

GAAP applies only to IFRS as issued by IASB and not to 

any other accounting practices. Under the reconciliation 

requirements of Item 17, a FPI must either:  (1) provide a 

statement of cash flows that is prepared in accordance 

with U.S. GAAP or IAS No. 7; or (2) furnish in a note to 

the financial statements, a quantified description of the 

material d ifferences between cash or fund flows 

reported in the primary financial statements and cash 

flows that would be reported in a statement of cash 

flows prepared in accordance with U.S. GAAP.

 

   The above U.S. GAAP reconciliations may not be 

necessary where the financial statement information is 

for either: 

  

a business a FPI has acquired or plans to acquire; 

  

a less-than-majority-owned investee; or 

  

a joint venture. 

 

   If the target’s or less-than-majority-owned investee’s 

financial information is not prepared in accordance with 

U.S. GAAP, then such target or investee must account 

for less than 30% of a FPI’s assets or income in order to 

avoid U.S. GAAP reconciliation.  If, however, the 

target’s or less-than-majority-owned investee’s financial 

information is prepared in accordance with IFRS as 

issued by IASB (even if the issuer’s financial statements 

are not prepared in accordance with U.S GAAP or IFRS 

as issued by IASB), the FPI is not obligated to reconcile 

such financial statements with U.S. GAAP, regard less of 

the significance of the entity to the FPI’s operations.  

 
   In the case of a joint venture, if a FPI prepares financial 

statements on a basis of accounting, other than U.S. 

GAAP, that allows proportionate consolidation for 

investments in joint ventures that would be accounted 

for under the equity method pursuant to U.S. GAAP, it 

may omit d ifferences in classification or d isplay that 

result from using proportionate consolidation in the 

reconciliation to U.S. GAAP. In order to avail itself of 

such omissions, the joint venture must be an operating 

entity, the significant financial operating policies of 

which are, by contractual arrangement, jointly 

controlled by all parties having an equity interest in the 

entity. Financial statements that are presented using 

proportionate consolidation must provide summarized 

balance sheet and income statement information and 

summarized cash flow information resulting from 

operating, financing and investing activities relating to 

its pro rata interest in the joint venture.

 

   In add ition to Item 17’s reconciliation provision, Item 

18 of Form 20-F requires that an issuer provide all 

information required by U.S. GAAP and Regulation S-X, 

as well as the reconciling information for line items 

specified in Item 17(c).  However, Item 18(b) of Form   

20-F grants a limited exemption to the reconciliation 

requirement:

  

for any period in which net income has not been 

presented on a basis as reconciled to U.S. GAAP; 

  

for the financial statements provided pursuant to 

Rule 3-05 of Regulation S-X in connection with a 

business acquired or to be acquired; or

  

for the financial statements of a less-than-

majority-owned investee.
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   Effective for fiscal years end ing on or after December 

15, 2011, compliance with Item 18 rather than Item 17 

will be required for all issuer financial statements in all 

Securities Act registration statements, Exchange Act 

registration statements on Form 20-F and annual reports 

on Form 20-F. Item 17 compliance will still be permitted 

for non-issuer financial statements such as those 

pursuant to Rules 3-05, 3-09, 3-10(i) and 3-14 of 

Regulation S-X, as well as non-issuer target company 

financial statements included in Forms F-4 and proxy 

statements. Item 17 will also continue to be permitted 

for pro forma information pursuant to Article 11 of 

Regulation S-X.

 

   Source: Form 20-F, Item 17 and 18; SEC Release No. 33-

8959.

 

What other financial disclosures must a FPI make in its 

Annual Report on Form 20-F?

 

   A non-U.S. large accelerated filer reporting under U.S. 

GAAP with a worldwide market capitalization over $5 

billion is required to include in its Form 20-F, its 

financial statements in an interactive data format based 

on eXtensible Business Reporting Language, or XBRL. 

All other non-U.S. large accelerated filers reporting 

under U.S. GAAP will become subject to the XBRL 

reporting requirements for the fiscal period end ing on 

or after June 15, 2010. Remaining foreign issuers 

reporting under U.S. GAAP or IFRS as issued by IASB 

will become subject to the XBRL reporting requirements 

for the fiscal period ending on or after June 15, 2011.

 

   Source: Release Nos. 33-9002; 34-59324; 39-2461; IC-

28609.

 
Must officers of a FPI certify reports filed with the 

SEC?

 
   Yes. The principal executive officer(s) and the 

principal financial officer(s) (or persons performing 

similar functions) of a FPI are obligated to make certain 

certifications in a company’s period ic reports. These 

certifications must be included in a FPI’s Form 20-F.  

Other reports filed or furnished by a FPI, such as reports 

on Form 6-K, are not subject to the certification 

requirements because they are not considered 

“period ic” (unlike, for example a Form 10-Q), and not 

made in connection with any securities offerings. Form 

20-F requires the following certifications (although 

certain of the certifications with respect to internal 

control over financial reporting are not made until the 

issuer has been a reporting company for at least a year):

  

The signing officer has reviewed the report of the 

issuer;

  

Based on the officer’s knowledge, the report does 

not contain any untrue statement of a material 

fact or omit to state a material fact necessary to 

make the statements made, in light of the 

circumstances under which such statements were 

made, not mislead ing with respect to the period 

covered by the report;

  

Based on the officer’s knowledge, the financial 

statements, and other financial information 

included in the report, fairly present in all 

material respects the financial condition, results 

of operations and cash flows of the

 

issuer as of, 

and for, the periods presented in the report;

  

The issuer’s other certifying officer(s) and the 

signing officer are responsible for establishing 

and maintaining d isclosure controls and 
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procedures (as defined in Exchange Act Rules 

13a-15(e) and 15d-15(e)) and internal control over 

financial reporting (as defined in Exchange Act 

Rules 13a-15(f) and 15d-15(f)) for the issuer and 

have:

  

Designed such d isclosure controls and 

procedures, or caused such d isclosure 

controls and procedures to be designed 

under their supervision, to ensure that 

material information relating to the issuer, 

includ ing its consolidated subsid iaries, is 

made known to such officers by others 

within those entities, particularly during 

the period in which the report is being 

prepared;

  

Designed such internal control over 

financial reporting, or caused such internal 

control over financial reporting to be 

designed under their supervision, to 

provide reasonable assurance regard ing 

the reliability of financial reporting and 

the preparation of financial statements for 

external purposes in accordance with 

generally accepted accounting principles;

  

Evaluated the effectiveness of the issuer’s 

d isclosure controls and procedures and 

presented in the report their conclusions 

about the effectiveness of the d isclosure 

controls and procedures, as of the end of 

the period covered by the report based on 

such evaluation; and

  

Disclosed in the report any change in the 

issuer’s internal control over financial 

reporting that occurred during the 

registrant’s most recent fiscal quarter (the 

registrant’s fourth fiscal quarter in the case 

of an annual report) that has materially 

affected , or is reasonably likely to 

materially affect, the issuer’s internal 

control over financial reporting; and

  
The registrant’s certifying officer(s) and the 

signing officer have d isclosed , based on their 

most recent evaluation of internal control over 

financial reporting, to the issuer’s aud itors and 

the aud it committee of the issuer’s board of 

d irectors (or persons performing the

 

equivalent 

functions): 

  

All significant deficiencies and material 

weaknesses in the design or operation of 

internal control over financial reporting 

that are reasonably likely to adversely 

affect the issuer’s ability to record, process, 

summarize and report financial 

information; and

  

Any fraud , whether or not material, that 

involves management or other employees 

who have a significant role in the issuer’s 

internal control over financial reporting.

 

   Source: Form 20-F, Instruction 12; Rule 13a-14(a) of the

 

Exchange Act.

 

Is a FPI subject to the internal control certification 

requirements of the Exchange Act?

 

Yes, but not immediately. A FPI’s obligation to comply 

with the internal control certification requirements does 

not begin until it is either required to

 

file an annual 

report pursuant to Section 13(a) or 15(d) of the 

Exchange Act for the prior fiscal year or had filed an 

annual report with the SEC for the prior fiscal year. A 

FPI that is not required to comply with Items 15(b) and 
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(c) must include a statement in the first annual report 

that it files in substantially the following form: 

 
“This annual report does not include a 

report of management’s assessment 

regard ing internal control over financial 

reporting or an attestation report of the 

company’s registered public accounting 

firm due to a transition period established 

by rules of the Securities and Exchange 

Commission for newly public companies.”

 

   The Exchange Act requires that each period ic report 

filed under the Exchange Act, includ ing Form 20-F, 

must include the internal control certifications and must 

be signed by the issuer’s chief executive officer and chief 

financial officer. Item 15 of Form 20-F contains the 

internal control certification requirements applicable to 

a FPI. Under Item 15(b), a FPI must disclose:

  

A statement of management’s responsibility for 

establishing and maintaining adequate internal 

control over financial reporting for the FPI; 

  

A statement identifying the framework used by 

management to evaluate the effectiveness of the 

FPI’s internal control over financial reporting; 

  

Management’s assessment of the effectiveness of 

the FPI’s

 

internal control over financial reporting 

as of the end of its most recent fiscal year, 

includ ing a statement as to whether or not 

internal control over

 

financial reporting is 

effective; and 

  

A statement that the registered public accounting 

firm that aud ited the financial statements 

included in the annual report has issued an 

attestation report on management’s assessment 

of the FPI’s

 
internal control over financial 

reporting. 

 
   Further, under Item 15(c) of Form 20-F, every 

registered public accounting firm that prepares or issues 

an aud it report on a FPI’s annual financial statements 

must attest to, and report on, the assessment made by 

management.  Such attestation must be made in 

accordance with standards for attestation engagements 

issued or adopted by the Public Company Accounting 

Oversight Board (“PCAOB”), and cannot be the subject 

of a separate engagement of the registered public 

accounting firm. However, the universal practice is for 

the aud itors to aud it management’s internal controls 

over financial reporting, and not actually attest to 

management’s assessment.

 

   Source: Form 20-F, Item 15(c), (d ) and Instructions to 

Item 15; PCAOB Auditing Standard No. 5.

 

Do the proxy rules of the Exchange Act apply to a FPI?

 

   The proxy ru les under Section 14 of the Exchange Act 

govern the solicitation of proxies from shareholders and 

require companies whose securities are registered 

pursuant to Section 12 of the Exchange Act to d isclose 

information to their shareholders concerning matters for 

which proxies are being sought. A FPI with registered 

securities is exempt from the SEC’s proxy rules 

(specifically, Sections 14(a), 14(b), 14(c), and 14(f) of the 

Exchange Act).  However, a FPI that files proxy 

materials in accordance with its home-country’s rules 

and regulations may be required to furnish and 

d istribute the same proxy materials to its U.S. security 

holders under cover of Form 6-K.  

 

   Source: Section 14 of the Exchange Act; Rule 3a12–3(b) 

of the Exchange Act.
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Do the tender offer provisions of Section 14 of the 

Exchange Act apply to a FPI?

 
   Possibly. While a FPI may generally be exempt from 

the SEC’s proxy rules under Section 14, it may still be 

subject to the cross-border tender offer provisions of 

Sections 14(d) and 14(e) of the Exchange Act.  The 

regulations regard ing tender offers contain two tiers of 

exemptions based on the level of ownership by U.S. 

securityholders of the securities of the FPI. A FPI

 

may 

apply the “Tier I” exemption rules if its U.S. 

securityholders of record own 10% or less of its 

securities involved in the tender offer. Tier I exemptions 

generally exempt the tender offer from most provisions 

of the Exchange Act and the rules governing tender 

offers and require only that the bidder must comply 

with any applicable rules of the foreign target 

company’s home country relating to tender offers. A FPI 

may apply the “Tier II” exemption rules if its U.S. 

securityholders own more than 10% but less than 40% of 

its securities involved in the tender offer. Tier II 

exemptions offer limited exemptive relief from U.S. 

tender offer regulations and are intended to eliminate 

frequent areas of conflict between U.S. and foreign 

regulatory requirements. A FPI may not avail itself of 

the tender offer exemptions if its U.S. security holders 

own more than 40% of the securities involved in the 

tender offer. However, the SEC may grant limited 

tender offer exemptions on a case-by-case basis if there 

is any d irect

 

conflict between the FPI’s U.S. tender offer 

obligations and the requirements under its home-

country rules. 

 

   Source: Section 14(d) and (e) of the Exchange Act; Rule 

14d-1(c) and (d) of the Exchange Act.

  
Corporate Governance 

Under what circumstances may a FPI follow its home-

country rules regarding corporate governance practices? 

 
The SEC and the U.S. national securities exchanges, 

separately, through statutes, rules and regulations, 

govern corporate governance practices in the United 

States.  However,

 

a FPI registered in the United States 

may continue to follow certain corporate governance 

practices in accordance with its home-country rules and 

regulations.  The SEC and the U.S. national securities 

exchanges acknowledge the d isparities between 

domestic and foreign governance practices and the 

potential cost of conforming to U.S. standards.  

Accordingly, a FPI is granted exemptions from certain 

corporate governance requirements in the event that it 

chooses to follow its home-country governance 

practices (particularly with regard to aud it committee 

and compensation committee requirements). 

 

1.

 

Audit Committees.

 

   The SEC provides exemptions to its independence 

requirement for Audit Committee members in order to 

accommodate the following global practices:

  

Employee representation: If a non-management 

employee is elected or named to the board of 

d irectors or aud it committee of a FPI pursuant to 

the FPI’s governing law or documents, an 

employee collective bargaining or similar 

agreement, or other home-country legal or listing 

requirement, he or she may serve as a committee 

member.

  

Two-tiered board systems:  A two-tiered system 

consists of a management board and a 

supervisory/non-management board .  The SEC 
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treats the supervisory/non-management board as 

a “board of d irectors” for purposes of Rule 10A-

3(b)(1) of the Exchange Act.  As such, a FPI’s 

supervisory/non-management board can either 

form a separate aud it committee or, if the 

supervisory/non-management board is 

independent, the entire supervisory/non-

management board can be designated as the 

audit committee.

  

Controlling security holder representation:  The SEC 

permits one member of a FPI’s aud it committee 

to be a shareholder, or representative of a 

shareholder or shareholder group owning more 

than 50% of the FPI’s voting securities, subject to 

certain conditions.

  

Foreign government representation:  In some 

instances, a foreign government may be a 

significant security holder or own special shares 

that entitle the government to exercise certain 

rights related to a FPI.  The SEC permits a 

representative of a foreign government or foreign 

governmental entity to be an aud it committee 

member, subject to certain conditions.

  

Listed issuers that are foreign governments:  The SEC 

grants an exemption to the aud it committee 

independence requirements to listed issuers that 

are foreign governments.

  

Board of auditors:  The SEC permits aud itor 

oversight through a board of aud itors, subject to 

certain conditions.

  

  Source:

 

Rule 10A-3(b)(iv) of the Exchange Act; SEC 

Release No. 33-8220.

 

   The U.S. national securities exchanges, such as the 

NYSE and Nasdaq, also impose rules and regulations 

governing aud it committee composition and d isclosures 

for companies that list on their exchanges.  Like the 

SEC, each exchange provides exemptions for a FPI that 

wants to follow its home-country practices in lieu of the 

national securities exchange rules.  For example, under 

the Nasdaq rules, a FPI opting to follow its home-

country aud it committee practices is required to submit 

a letter from home-country counsel certifying its 

practice is not prohibited by home-country law.  A FPI 

is required to submit such a letter only once, either at 

the time of initial listing or prior to the time the FPI 

initiates a non-conforming audit committee practice.  

Similarly, under the NYSE Listed Companies Manual, a 

FPI may follow its home-country aud it committee 

practice, provided it:  

  

discloses how its corporate governance d iffers 

from those of domestically listed companies; 

  

satisfies the independence requirements imposed 

by Section 10A-3 of the Exchange Act; 

  

certifies to the NYSE that the FPI is not aware of 

any violation of the NYSE corporate governance 

listing standards; and 

  

submits an executed written affirmation annually 

or an interim written affirmation each time a 

change occurs to the FPI’s board or any of the 

committees of the board , and includes 

information, if applicable, ind icating that a 

previously independent aud it committee 

member is no longer independent, that a member 

has been added to the audit committee, or the FPI 

is no longer eligible to rely on, or has chosen not 

to continue to rely on, a previously applicable 

exemption to the aud it committee independence 

rules. 
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   The SEC, Nasdaq and NYSE each require that a FPI 

d isclose in its Annual Report

 
on Form 20-F each 

exchange requirement that it does not follow and 

describe its alternative home-country practice.

 
   Source: Nasdaq Marketplace Rule 5615(a)(3); Section 

303A of the NYSE Listed Companies Manual.

 

2.

 

Compensation Committees.

 

   Form 20-F requires a

 

FPI to d isclose information 

regard ing its compensation committee, includ ing the 

names of the committee members and a summary of the 

terms under which the committee operates.  Similar to 

the aud it committees, both the NYSE and the Nasdaq 

permit a FPI to follow home-country practices with 

regards to its compensation committee.  

 

   Source: Section 303A.05 of the NYSE Listed Companies 

Manual; Nasdaq Marketplace Rule 5605(j).

  

American Depositary Receipts

 

What is an American Depositary Receipt?

 

An ADR is a negotiable instrument issued by a U.S. 

depository bank that represents an ownership interest 

in a specified number of securities that have been 

deposited with a custodian, typically in the issuer’s 

country of origin.  ADRs can represent one or more 

shares, or a fraction of a share, of a FPI, and are offered 

as either “unsponsored” or “sponsored” programs.  

“Unsponsored” ADR programs are issued by a 

depository bank without a formal agreement with the 

FPI whose shares underlie the ADR.  Consequently, an 

unsponsored ADR program affords the FPI little to no 

control over the marketing or other terms of the 

offering.  Unsponsored ADRs are only permitted to 

trade in over-the-counter markets. 

 
   In contrast, “sponsored” ADRs are depositary receipts 

that are issued pursuant to a formal agreement, known 

as a depository agreement, between the depository bank 

and a FPI.  The depository agreement between the 

issuer and the depository bank will, among other 

matters, cover fees (including fees paid by investors), 

communications with investors and monitoring the U.S. 

trad ing activity to provide early warning of the 

possibility that U.S. registration will be required.  

 

   There are three levels of sponsored ADR programs:   

  

Level I ADRs:  A sponsored Level I ADR program 

is the

 

simplest method for companies to access 

the U.S. capital markets, and is similar to an 

unsponsored ADR program.  Unlike the other 

two levels of ADRs, Level I ADRs are traded in 

the U.S. over-the-counter market with prices 

published in the Pink Sheets.  In

 

order to 

establish a Level I ADR, a FPI must: (1) qualify 

for an exemption under Rule 12g3-2(b) of the 

Exchange Act; (2) execute a deposit agreement 

with the depository bank and the ADR holders, 

which detail the rights and responsibilities of 

each party; and (3) furnish Form F-6 with the SEC 

to register the ADRs under the Securities Act.  

Note that

 

financial statements and a description 

of the FPI’s business are not required to be 

included in a Form F-6 registration statement. 

  

Level II ADRs:  Level II ADR

 

programs enable a 

FPI to list its depositary receipts on a U.S. 

exchange, such as the NYSE or Nasdaq, but do 

not involve raising new capital.  The 

requirements of a Level II ADR program are 

significantly more burdensome than a Level I 

ADR.  Under a Level II ADR, a FPI is obligated to 

file a registration statement on Form 20-F and 
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comply with ongoing SEC reporting 

requirements, includ ing filing annual reports on 

Form 20-F and reports on Form 6-K, as needed .  

In addition, a FPI must also satisfy any listing 

requirements of the relevant exchange.  

  

Level III ADRs:  A Level III ADR program is used 

for capital raising by a FPI. Under a Level III 

ADR program, the depository bank and FPI must 

meet all of the Level II ADR program 

requirements. In addition, a FPI must file a 

registration statement on Form F-1 under the 

Securities Act in order to register the securities 

underlying the ADRs.  After the offering, the FPI 

will be subject to d isclosure obligations under 

Section 15(d) of the Exchange Act and may have 

additional d isclosure obligations under Section 

13(a) of the Exchange Act if the ADRs are listed 

on a securities exchange.

 

   For each of the three types of sponsored ADR 

programs, the instructions on Form F-6 require that the 

depository bank, the issuer, its principal executive 

officer, financial officer, controller or principal 

accounting officer, at least a majority of the board of 

d irectors or persons performing similar functions and 

its authorized representative in the United States sign 

the registration statement on Form F-6.

 

What are potential benefits and drawbacks of an ADR 

facility?

 

An ADR program has numerous advantages for a FPI:

  

ADR facilities open U.S. markets to the FPI, and 

enhance the visibility and image of the FPI’s 

products, services and financial instruments in a 

marketplace outside its home country. 

  
ADRs allow U.S. investors to d iversify their 

investment portfolio without subjecting 

themselves to foreign securities laws.  

  
ADRs are “American” securities that are quoted 

in U.S. dollars, pay dividends (if any) in U.S. 

dollars and trade and settle accord ing to U.S. 

market conventions.  

  

ADR facilities increase liquid ity for a FPI’s 

securities by provid ing a larger shareholder base 

and a strong acquisition currency.  

  

A FPI that is new to the U.S. capital markets can 

use a Level I or Level II ADR program to “test the 

waters.” 

  

ADRs allow a FPI to bundle one or more shares 

or a fraction of a share of foreign stock. 

  

The underlying securities of an ADR may be 

accessible by the holder, either through

 

the 

cancellation of the ADR facility or by request of 

the holder. 

 

   ADRs also have drawbacks.  First, there are a number 

of costs related to establishing a sponsored ADR 

program, in add ition to those associated with becoming 

a U.S. registrant.  Second , since the depository bank is 

the record holder of the securities underlying the ADR, 

any rights that an ADR holder may have as the 

beneficial owner of the underlying securities must be 

exercised through the depository bank and are, 

consequently, subject to

 

the depository bank’s 

compliance with its obligations under the applicable 

depositary agreement. Third , courts may not recognize 

the ADR holder as a “shareholder” of the company.

 

16



 
What are benefits and drawbacks of an unsponsored 

ADR facility?

 
An unsponsored ADR facility can be a useful way for a 

FPI to become visible in the U.S. markets.  However, 

unsponsored ADR facilities can have the following 

adverse consequences:

  

the issuer has no control over the timing or the 

nature of the trad ing of its securities in the 

United States;

  

the issuer could at some point, not of its 

choosing, be required to register under the 

Exchange Act if its securities are held by 300 or 

more U.S. residents and there is no other 

available exemption from U.S. reporting 

requirements;

  

the depository bank has no obligation to forward 

any shareholder materials to the ADR holders 

and communications between the issuer and its 

(ind irect) shareholders could be adversely 

affected;

  

the issuer has no involvement in the mechanics of 

the ADR program, includ ing its fees and charges 

and any securities lending arrangements; and

  

ADR investors may not be aware that the issuer 

has no involvement in the ADR facility and can 

attribute problems with the facility to the issuer.

 

Can there simultaneously be sponsored and 

unsponsored ADR facilities for a FPI’s securities?

 

No.  If a FPI elects to establish a sponsored ADR facility 

while an unsponsored facility is in effect, the issuer 

must cause the depository bank of the unsponsored 

facility to terminate the unsponsored facility and 

arrange for the bank to transfer the deposited securities 

and the related ADR holders to the sponsored facility.  

If the depository bank is not the same for both facilities, 

the FPI will likely be required to pay an additional fee to 

the depository bank to effect such transfers.

 
What is an “authorized representative in the United 

States” and what are its obligations?

 

The U.S. federal securities laws provide little guidance 

as to whom or what can qualify as an “authorized 

representative in the United States.” When evaluating 

the sufficiency of an “authorized representative in the 

United States,” the SEC has held that it “generally 

accepts the signature of an ind ividual who is an 

employee of the registrant or an affiliate, or who is the 

registrant’s counsel or underwriter in the United States 

for the offering, because the signature clearly identifies 

an ind ividual that is connected with the offering as 

subject to the liability provisions of the Securities Act” 

and “generally has refused to accept the appointment of 

a newly formed or shell corporation in the United States 

as the authorized representative.” Accord ingly, because 

an authorized representative is obligated to sign the 

registration statement on behalf of the FPI, it provides 

the SEC with a potential U.S. defendant in the event that 

it must bring a claim under Section 11 of the Securities 

Act.

 

Is a FPI required to make any disclosures in connection 

with its ADR program?

 

Yes. A FPI with a sponsored ADR facility is obligated to 

disclose in its Form 20-F information about any fees or 

charges in connection with:

  

depositing or substituting the underlying shares;

  

receiving or distributing dividends;

  

selling or exercising rights; 

 

17



  
withdrawing an underlying security; 

  
transferring, splitting, or grouping receipts; and

  
general depositary services, particularly those 

charged on an annual basis.

 

   In add ition, a FPI must describe all fees and other 

d irect and ind irect payments made by the depositary to 

the issuer of the deposited securities.

 

   Source: Form 20-F, Item 12.D.3 and 12.D.4.

  

Non-Public Offerings in U.S. Capital Markets

 

May a FPI raise capital through offerings not registered 

with the SEC?

 

There are a number of alternative strategies a FPI can 

use to raise capital, includ ing private placements under 

Section 4(2) of the Securities Act, Regulation D offerings 

and Rule 144A offerings. Foreign companies that are 

registered in the United States may also raise capital 

through these means.

 

What are the requirements for a private placement 

under Section 4(2) of the Securities Act?

 

Under Section 4(2) of the Securities Act, the registration 

and related prospectus delivery requirements under 

Section 5 of the Securities Act do not apply to 

“transactions by an issuer not involving any public 

offering.”  The statute itself provides little guidance as 

to the types of transactions that fall within the scope of 

Section 4(2).  However, jud icial and regulatory 

interpretations have produced a flexible, fact-specific 

analysis of the types of transactions that could be 

deemed a private offering, based on the following 

elements:

  
a limited number; 

  
of financially sophisticated offerees;

  
given access to information relevant to their 

investment position;

  
that have some relationship to each other and to 

the issuer; and

  

that are offered securities in a manner not 

involving any general advertising or solicitation. 

 

   It is important to note that the Section 4(2) exemption 

is available only to the issuer of the securities.  This 

exemption is not available for the resale of securities 

purchased by investors in a private placement.  The 

issuer claiming the Section 4(2) exemption has the 

burden of establishing that the exemption is available 

for the particular transaction.  If securities are sold 

without a valid exemption from registration, Section 

12(a)(1) of the Securities Act gives the purchaser the 

right to rescind the transaction for a period of one year 

after the sale.  The recessionary right may be exercised 

against anyone that was involved in the sale of the 

security, includ ing the issuer and any broker-dealer that 

may have acted as the financial intermediary or 

placement agent in connection with the offering. 

Further, transactions that are not deemed exempt under 

Section 4(2) will be treated as an unregistered public 

offering, and the issuer may be subject to liability under 

U.S. federal securities laws.

 

   Source: Section 4(2) of the Securities Act; Section 

12(a)(1) of the Securities Act.

 

What are Regulation D offerings?

 

Regulation D provides issuers with a safe harbor from 

the Securities Act registration requirements for certain 

private transactions, thereby provid ing greater certainty 
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to specific transactions exempt from registration.  

Regulation D is comprised of eight rules—Rules 501 

through 508—and provides three safe harbors from 

registration under two statutory provisions.  

Specifically, Rules 504 and 505 of Regulation D, which 

are promulgated under Section 3(b) of the Securities 

Act, both provide an exemption for small offerings.  A 

common criterion for Regulation D offerings is that 

there be no general solicitation or advertising of the 

offering.  Rule 504 of Regulation D provides an 

exemption for offerings of up to $1 million by non-

reporting issuers, subject to certain criteria.  Rule 505 of 

Regulation D provides an exemption pursuant to 

Section 3(b) for offerings of up to $5 million, subject to 

certain criteria.  Rule 506 of Regulation D, which is 

promulgated under Section 4(2), provides an exemption 

for limited offerings and sales without regard to the 

dollar amount.  Although the number of “purchasers” 

under Rule 506 is limited to 35, an issuer may sell 

securities under Rule 506 to an unlimited number of 

“accred ited investors” (as defined under Rule 501 of 

Regulation D) who are not included as “purchasers.”  

 

What are the general requirements for an offering under 

Rule 144A under the Securities Act?

 

Rule 144A provides a non-exclusive safe harbor from 

the registration and prospectus delivery requirements of 

Section 5 of the Securities Act for certain offers and sales 

of qualifying securities by certain persons other than the 

issuer of the securities.  The safe harbor is based on two 

statutory exemptions from registration under Section 5 

of the Securities Act, Section 4(1) and Section 4(3).  In 

summary, Rule 144A provides that:

  

for sales made under Rule 144A under the 

Securities Act by a reseller, other than the issuer, 

an underwriter, or a broker-dealer, the reseller is 

deemed not to be engaged in a “d istribution” of 

those securities and , therefore, not to be an 

“underwriter” of those securities within the 

meaning of Section 2(a)(11) and Section 4(1) of 

the Securities Act; and

  

for sales made under Rule 144A under the 

Securities Act by a reseller that is a dealer, the 

dealer is deemed not to be a participant in a 

“d istribution” of those securities within the 

meaning of Section 4(3)(C) of the Securities Act 

and not to be an “underwriter” of those securities 

within the meaning of Section 2(a)(11) of the 

Securities Act, and those securities are deemed 

not to have been “offered to the public” within 

the meaning of Section 4(3)(A) of the Securities 

Act.

 

   A Rule 144A offering usually is structured so that the 

issuer first sells the newly-issued restricted securities to 

an “initial purchaser,” typically a broker-dealer, in a 

private placement exempt from registration under 

Section 4(2)

 

or Regulation D.  Rule 144A

 

then permits 

the broker-dealer to immediately reoffer and resell the 

restricted securities to a category of the largest and most 

sophisticated investors known as qualified institutional 

buyers (“QIBs”) or to persons and entities that the issuer 

reasonably believes are QIBs. 

    

Source: Rule 144A of the Securities Act.
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Rule 12g3-2(b) and Other Exemptions from 

 
Exchange Act Reporting Requirements

 
How can a FPI obtain an exemption from the reporting 

requirements pursuant to Rule 12g3-2(b) under the 

Exchange Act?

 

Rule 12g3-2(b) under the Exchange Act exempts certain 

FPIs that have sold securities in the United States from 

the reporting obligations of the Exchange Act even if the 

FPI’s equity securities are traded on a limited basis in 

the over-the-counter market in the United States. A FPI 

can claim an exemption under Rule 12g3-2(b) if: 

  

it is not required to file or furnish reports under 

Section 13(a) or Section 15(d) of the Exchange 

Act, which means that the FPI has neither 

registered securities under Section 12(b) (for 

exchange-listed securities) or Section 12(g) (for 

other trad ing systems) of the Exchange Act or 

completed a registered public offering in the 

United States in the prior 12 months;

  

it currently maintains a listing of the relevant 

securities on at least one non-U.S. securities 

exchange that, on its own or combined with the 

trad ing of the same securities in another foreign 

jurisd iction, constitutes the primary trad ing 

market for those securities, as defined in the rule; 

and 

  

it has published specified non-U.S. d isclosure 

documents in English on its website or through 

an electronic information delivery system 

generally available to the public in its primary 

trad ing market, since the first day of its most 

recently completed fiscal year.  

 
   A FPI that satisfies the Rule 12g3-2(b) exemption will 

also be permitted to have established an unlisted , 

sponsored , or unsponsored depositary facility for its 

ADRs.

 
   Source: Rule 12g3-2(b) under the Exchange Act.

 

What type of information must be disclosed by a FPI to 

take advantage of the Rule 12g3-2(b) exemption?

 

   The types of information required to be published 

electronically under Rule 12g3-2(b) include information 

material to an investment decision, such as:  

  

results of operations or financial condition; 

  

changes in business; 

  

acquisitions or dispositions of assets; 

  

issuance, redemption, or acquisitions of 

securities; 

  

changes in management or control; 

  

granting of options or the payment of other 

compensation to directors or officers; and

  

transactions with d irectors, officers or principal 

security holders.

 

   At a minimum, Rule 12g3-2(b) requires that the FPI 

electronically publish English translations of the 

following documents if originally published in a foreign 

language:  

  

an annual report, includ ing or accompanied by 

annual financial statements (the SEC appears to 

assume, without comment, that the annual 

financial statements will be audited);

  

interim reports that include financial statements; 

  

press releases; and 
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all other communications and documents 

d istributed d irectly to security holders of each 

class of securities to which the exemption relates.

 
   Source: Rule 12g3-2(b) under the Exchange Act.

 

In what circumstances will a Rule 12g3-2(b) exemption 

be unavailable to a FPI?

 

The Rule 12g3-2(b) exemption is not available if a FPI:

  

no longer satisfies the electronic publication 

conditions, as indicated above;

  

no longer maintains a listing of the subject class 

of securities on one or more

 

exchanges in a 

primary trading market; or

  

registers a class of securities under Section 12 of 

the Exchange Act or incurs reporting obligations 

under Section 15 of the Exchange Act.

 

   Source: Rule 12g3-2(b) under the Exchange Act.

 

Can a FPI with securities registered under Section 12 of 

the Exchange Act or subject to the reporting 

requirements under Section 15 of the Exchange Act take 

advantage of the Rule 12g3-2(b) exemption?

 

No. The exemptions from reporting requirements under 

Rule 12g3-2(b) are only afforded to a FPI that maintains 

the requirements under Rule 12g3-2(b). The exemption 

is lost once a FPI registers a class of securities under 

Section 12 of the Exchange Act or is subject to the 

reporting obligations under Section 15 of the Exchange 

Act.  However, a FPI may immediately claim a Rule 

12g3-2(b) exemption once the FPI deregisters its 

securities or suspends its reporting obligations, 

provided that it still meets the requirements set forth 

under Rule12g3-2(b).

 

   Source: Rule 12g3-2(b) under the Exchange Act.

 
Can others take advantage of the benefits of Rule 12g3-

2(b)?

 
Yes.  Rule 12g3-2(b) may be used by any depository 

bank to establish an unsponsored ADR facility as long 

as there is no sponsored ADR facility relating to the 

same securities. With respect to a FPI’s securities, once a 

depository bank establishes an unsponsored ADR 

facility, the ADRs may trade in the over-the-counter 

market, thus establishing a trading market in the United 

States for the issuer’s securities.  Form F-6, the 

registration statement for ADRs (not the underlying 

securities), provides that in the case of an unsponsored 

ADR facility, the bank depositary may base its 

representation about the availability of information 

regard ing the issuer of the securities underlying the 

ADRs, as required by Rule 12g3-2(b), upon its 

“reasonable, good faith belief after exercising reasonable 

diligence.”

 

   Source: Rule 12g3-2(b) under the Exchange Act.

 

What happens if a FPI relying on the Rule 12g3-2(b) 

exemption ceases to meet its foreign listing

 

requirements?

 

The foreign listing/primary trad ing market requirement 

under Rule 12g3-2(b), which is founded on a respectful 

recognition of foreign securities markets and practices, 

is designed to ensure that an eligible FPI is subject to 

reporting and d isclosure requirements of the overseas 

regulator in the jurisd iction in which the FPI’s securities 

are listed .  If a FPI ceases to meet its foreign listing 

requirements, it will immediately lose the Rule 12g3-

2(b) exemption.  Rule 12g3-2(b) does not provide a cure 

period during which a FPI can correct any deficiency 

resulting in delisting of its securities in its primary 

trad ing market.  Accord ingly, a FPI that loses the Rule 
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12g-2(b) exemption must either reestablish compliance 

with the rule in a reasonably prompt manner, find 

another exemption, such as its securities being held of 

record by less than 500 persons in the United States, or 

register under the Exchange Act.

 

   Source: Rule 12g3-2(b) under the Exchange Act.

  

Liability Under U.S. Securities Laws

 

Are directors and officers of a FPI who sign a 

registration statement subject to liability under U.S. 

federal securities law? 

 

Directors and officers of a FPI who sign a registration 

statement filed in connection with a securities offering 

are subject to the

 

liability provisions of Section 11 of the 

Securities Act.  Section 11 of the Securities Act creates 

civil liability for misstatements or omissions in a 

registration statement at the time it became effective.  

Any person that acquired a security registered

 

under a 

registration statement, and d id not have knowledge of 

the misstatement or omission at the time of the 

acquisition of the security, can bring suit against:  (1) 

every person who signed the registration statement, 

includ ing the issuer; (2) every d irector of the issuer at 

the time of the filing of the registration statement, 

whether or not such d irector signed the registration 

statement; (3) experts who consent to such status, but 

only with respect to those sections of the registration 

statement which

 

they have “expertized”; and (4) 

underwriters.  In addition, Section 15 of the Securities 

Act permits a plaintiff in an action for damages under 

Section 11 to assert claims against any person who 

controls any of the foregoing persons, includ ing 

controlling security holders who are not also officers 

and d irectors of the issuer, by or through the ownership 

of stock or an agency relationship. 

 
   Source: Section 11 of the Securities Act.

 
What are the elements of a Section 11 cause of action? 

 
Section 11 of the

 

Securities Act is a strict liability 

provision.  Therefore, a plaintiff is not required to prove 

intent or knowledge with respect to a misstatement or 

omission in a registration statement.  In add ition, a 

plaintiff bringing a cause of action under Section

 

11 

does not have to show reliance on a misstatement or 

omission.  However, reliance must be established if the 

plaintiff purchased the securities after the publication of 

an earnings statement covering a        12-month period 

after the effective date of the registration statement.  

 

   Source: Section 11 of the Securities Act.

 

What are some defenses available to a defendant in a 

claim under Section 11 of the Securities Act?

 

There are a number of defenses to a Section 11 claim.  A 

defendant can argue that there was no material 

misrepresentation or omission.  A defendant can also 

argue that the plaintiff’s damages were not attributable 

to false, mislead ing, or omitted information or that the 

plaintiff was aware at the time of purchase that the 

representations were false or misleading or that the 

required information was not included.  Additionally, 

under the “due d iligence” defense, most defendants 

(with the exception of the issuer) may not be liable for 

the portions of the registration statement that were not 

prepared by an expert if “he had , after reasonable 

investigation, reasonable ground to believe and d id 

believe, at the time such part of the registration 

statement became effective, that the statements therein 

were true and that there was no omission to state a 
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material fact required to be stated therein or necessary 

to make the statements therein not misleading . . . .” 

Alternatively, under the “reliance” defense, the 

defendant may not be liable for portions of the 

registration statement that were prepared on the 

authority of an expert, if “he had no reasonable ground 

to believe and d id not believe, at the time such part of 

the registration statement became effective, that the 

statements therein were untrue or that there was an 

omission to state a material fact required to be stated 

therein or necessary to make the statements therein not 

misleading . . . .” Finally, a defendant in a Section 11 

claim can bring a statute of limitations defense under 

Section 13 of the Securities Act.  Under Section 13, 

claims initiated pursuant to Section 11 must be brought 

within one year of d iscovery of the mislead ing 

statement or omission, or after the d iscovery of such 

misleading statement or omission should have been 

made through the exercise of reasonable d iligence.  

Note that no action under Section 11 may be brought 

more than three years after the bona fide public offering 

of the security in question.

 

   Source: Section 11 of the Securities Act.

 

How are damages measured once a plaintiff 

successfully brings a cause of action under Section 11 of 

the Securities Act?

 

Section 11(e) limits the amount of recoverable damages 

to the d ifference between the price paid (not to exceed 

the public offering price) and (1) the value of the 

security as of the time the suit was brought, (2) the price 

at which the security would have been d isposed of in 

the open market before the suit, or (3) the price at which 

the security would have been d isposed of after the suit 

but before judgment if the damages would be less than 

the damages representing the d ifference between the 

amount paid for the security (not to exceed the public 

offering price) and the value of the security at the time 

the suit was brought, subject to certain exceptions.  

Section 11, however, also provides that defendants may 

reduce the amount of damages by proving that the 

market depreciation of the securities was due to factors 

other than the misstatement or omission.

 

   Source: Section 11 of the Securities Act.

 

What are other causes of action under U.S. federal 

securities laws that a plaintiff may have against a FPI?

 

In addition to Section 11 of the Exchange Act, a FPI may 

assert claims under several other provisions of U.S. 

federal securities laws, some of which are d iscussed 

below.

 

1.

 

Liability under the Securities Act.

 

   Section 12 of the Securities Act assigns liability to any 

person who offers or sells a security in violation of 

Section 5 of the Securities Act (pursuant to Section 

12(a)(1)), or by means of a prospectus or oral 

communication that includes a misstatement or 

omission of material fact (pursuant to Section 12(a)(2)).  

Plaintiffs bringing a claim under Section 12 are afforded 

rescissionary relief, if they still have ownership of the 

securities, or damages, if they no longer own the 

security. 

 

   There are a number of defenses available to a person 

subject to a claim under Section 12.  Under Section 

12(a)(2), a person may not be liable for a misstatement 

or omission in connection with selling the security if he 

or she “d id not know, and in the exercise of reasonable 

care could not have known, of such untruth or 

omission.”  In add ition, claims under Section 12 are 

subject to the statute of limitations defense under 
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Section 13 of the Securities Act.  Under Section 13, a 

claim brought under Section 12(a)(2) must be brought 

within one year of d iscovery of the mislead ing 

statement or omission or after the d iscovery of such 

misleading statement or omission should have been 

made by the exercise of reasonable d iligence.  In the 

case of a claim brought under Section 12(a)(1), the action 

must be brought within one year of the violation of 

Section 5.  Note that no action under Section 11 or 

Section 12(a)(1) may be brought more than three years 

after the bona fide public offering of a security, or, in the 

case of Section 12(a)(2), more

 

than three years after the 

actual sale of a security.

 

   Source: Section 12 of the Securities Act; Section 13 of 

the Securities Act.

 

2.

 

Liability under the Exchange Act.

 

   Rule 10b-5 of the Exchange Act prohibits:  (1) the use 

of any device, scheme, or artifice to defraud ; (2) the 

making of any untrue statement of a material fact or the 

omission of a material fact necessary to make the 

statements made not misleading; or (3) the engaging in 

any act, practice, or course of business that would 

operate to deceive

 

any person in connection with the 

purchase or sale of any securities.  To bring a successful 

cause of action under Rule 10b-5, the plaintiff must 

prove (i) that there was a misrepresentation or failure to 

d isclose a material fact, (ii) that was made in connection 

with plaintiffs’ purchase or sale of a security, (iii) that 

defendants acted with “scienter,”

 

or the intent or 

knowledge of the violation, (iv) that plaintiffs “relied” 

on defendants’ misrepresentation or omission, and (v) 

that such misrepresentation or omission caused 

plaintiffs’ damages.

 

   In add ition, a FPI is subject to Regulation M under the 

Exchange Act.  Regulation M prohibits any participant 

in a d istribution of securities from purchasing any 

security or securities of the same class or series until the 

participant has completed its participation in the 

d istribution.  Regulation M is designed to prevent 

market priming or stock price manipulation in a 

d istribution of securities.  Potential participants covered 

under Regulation M include the issuer, underwriters, 

placement agents, brokers, dealers, control persons, 

selling security holders and officers and d irectors.  

Regulation M does allow for certain exemptions and the 

SEC may grant additional exemptions upon request.

 

   Source: Section 10(b) and Rule 10b-5 of the Exchange 

Act; Regulation M of the Exchange Act.

 

Is there liability under Section 11 and Section 12 of the 

Securities Act for private offerings?

 

Possibly, if the court determines that the “private 

placement” was actually a public offering and that the 

registration requirements of the Securities Act were not 

satisfied.

  

Deregistering Securities

 

Why deregister securities?

 

It is expensive and time-consuming to comply with the 

ongoing reporting obligations of the Exchange Act and 

the continued listing requirements of an exchange, and 

a FPI may not even have significant U.S. holders or the 

intent to raise add itional capital publicly in the United 

States. Deregistration can save a FPI both time and 

money by alleviating the stringent requirements 

imposed by the Exchange Act and Sarbanes-Oxley.  

However, maintaining registration generally provides 

exposure to the U.S. markets and allows for easier 

access to capital in the United States and abroad.

 

24



 
How can a FPI deregister a particular class of

 
securities?

 
A FPI may terminate (and not merely suspend) both the 

registration of a class of equity securities (registered 

pursuant to Section 12(g) of the Exchange Act), and the 

consequent Section 15(d) reporting obligations, by filing 

a Form 15F with the SEC.  However, if the securities are 

listed on an exchange, then a FPI must first delist such 

securities. (See “How does a FPI deregister securities listed 

on an U.S. national securities exchange?”

 

below).

  

   To be eligible for deregistration, the FPI must certify 

the following in a Form 15F: 

  

The FPI was subject to the reporting obligations 

under Section 13(a) or Section 15(d) of the 

Exchange Act for at least the 12 months 

preced ing the filing of the Form 15F, has filed or 

furnished all reports required for this period, and 

has filed at least one Annual Report pursuant to 

Section 13(a) of the Exchange Act;

  

The FPI’s securities have not been sold in the 

United States in a registered offering under the 

Securities Act during the 12 months preced ing 

the filing of the Form 15F, subject to certain 

exceptions; and

  

The FPI has maintained a listing of the subject 

class of securities for at least the 12 months 

preced ing the filing of the Form 15F on one or 

more exchanges in a foreign jurisd iction that, 

either singly or together with the trad ing of the 

same class of the issuer’s securities in another 

foreign jurisd iction, constitute the primary 

trad ing market for those securities (a primary 

trad ing market means that at least 55% of the 

trad ing in the securities to be

 

deregistered took 

place in a single foreign jurisd iction or in no 

more than two foreign jurisd ictions during a 

recent 12-month period), and either: 

  
the FPI’s daily U.S. trad ing volume over a 

recent 12-month period has been 5% or 

less of the average daily

 

trading volume 

(“ADTV”) of that class of securities on a 

worldwide basis for the same period; or 

  

on a date within 120 days before the filing 

date of the Form 15F, the FPI’s securities 

must be held of record by no more than 

300 shareholders worldwide or no more 

than 300 persons resident in the United 

States.  With respect to the number of 

holders of record of ADRs, the trad ing 

volume is calculated in terms of the 

number of securities represented by the 

ADRs.

 

   A FPI must certify on a Form 15F that it meets the 

conditions under Rule 12h-6 and that there are no 

classes of securities other than those that are subject to 

Form 15F for which the FPI has reporting obligations.  

In most cases, upon filing a Form 15F, all reporting 

obligations are suspended immediately for 90 days 

while the SEC approves deregistration.  If the SEC does 

not object to the filing of the Form 15F within 90 days or 

such shorter period as determined by the SEC, the 

effectiveness of any of the following shall occur: (1) the 

termination of registration of a class of the FPI’s 

securities under Section 12(g) of the Exchange Act; (2) 

the termination of a FPI’s duty to file reports under 

Section 13(a); or (3) Section 15(d) of the Exchange Act.

 

   Source: Rule 12h-6 of the Exchange Act.

 

25



 
Are there any time limitations with respect to the 

deregistration of securities?

 
   Yes.  A FPI must wait at least 12 months before it files 

a Form 15F to terminate its reporting obligations in 

reliance on the ADTV criterion d iscussed above if the 

FPI has:  (a) delisted a class of equity securities from a 

national securities exchange or inter-dealer quotation 

system in the United States, and at the time of delisting, 

the average daily trading volume of that class of 

securities in the United States exceeded 5% of the ADTV 

of that class of securities on a worldwide basis for the 

preced ing 12 months; or (b) terminated a sponsored 

ADR facility, and at the time of termination the U.S. 

ADTV of the ADRs exceeded 5% of the ADTV of the 

underlying class of securities on a worldwide basis for 

the preceding 12 months.

 

   Source: Rule 12h-6 of the Exchange Act; SEC Release 

34-55540.

 

How does a FPI delist or deregister securities listed on a 

U.S. national securities exchange?

 

Rule 12d2-2 of the Exchange Act permits a FPI to 

withdraw a class of securities from being listed on a 

national securities exchange and /or from registration 

under Section 12(b) of the Exchange Act. A FPI must file 

an application on Form 25, notifying the SEC of its 

intent to withdraw its securities from listing

 

on such 

national securities exchange and /or its intention to 

withdraw securities from registration under Section 

12(b). An application to withdraw from listing on a 

national securities exchange on Form 25 will become 

effective 10 days after the form is filed with the SEC. An 

application to withdraw registration of a class of 

securities under Section 12(b) will become effective 

within 90 days after the form is filed.  

 
   In add ition to the filing of Form 25, a FPI must satisfy 

and certify in its Form 25 that:

  
it is in compliance with all applicable laws in 

effect in the state in which it is incorporated and 

with the applicable national securities exchange’s 

rules governing an issuer’s voluntary withdrawal 

of a

 

class of securities from listing and /or 

registration; and

  

no fewer than 10 days before the issuer files an 

application on Form 25 with the SEC, a FPI will 

provide written notice to the national securities 

exchange of its determination to withdraw the 

class of securities from listing and /or registration

 

on such exchange. Such written notice must set 

forth a description of the security involved , 

together with a statement of all material facts 

relating to the reasons for withdrawal from 

listing and/or registration.

  

Contemporaneous with provid ing written notice 

to the exchange of its intent to withdraw a class 

of securities from listing and /or registration, a 

FPI must publish notice of such intention, along 

with its reasons for such withdrawal, via a press 

release and, if it has a publicly accessible website, 

posting such notice on that website. Any notice 

provided on the FPI’s website

 

must

 

remain 

available until the delisting on Form 25 has 

become effective. If the FPI has not arranged for 

listing and /or registration on another national 

securities exchange or for quotation of its security 

in a quotation medium, then the press release 

and posting on the website must contain this 

information.
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   Once the applicable national securities exchange in 

which the FPI’s securities are listed receives written 

notice of the FPI’s intention to withdraw a class of 

securities from listing and /or registration on such 

exchange, the exchange must provide notice on its 

website of the FPI’s intent to delist and /or withdraw 

from registration its securities by the next business day. 

Such notice must remain posted on the exchange’s 

website until the delisting on Form 25 is effective.

 

   Source: Rule 12d2-2(c) of the Exchange Act; Form 25.

 

How does deregistering equity securities differ from 

deregistering debt securities? 

 

The deregistration of debt securities is subject to less 

extensive regulations than the deregistration of equity 

securities.  Under Rule 12h-6, a FPI must certify, under 

Form 15F, that it has furnished all reports required by 

the Exchange Act, including at least one Annual Report 

(pursuant to Section 13(a) of the Exchange Act), and that 

its class of equity securities is held of record , on a date 

within 120 days before the filing of the Form 15F, by 

either fewer than 300 persons globally or 300 persons 

resident in the United States.

 

   Source: Rule 12h-6(c) of the Exchange Act.

 

Does a FPI have to provide notice of its intention to 

deregister?

 

Yes.  Either before or on the date it files a Form 15F, a 

FPI must publish a notice to the U.S. markets that it 

intends to terminate its registration of a class of 

securities.  Notice must be published “through a means 

reasonably designed to provide broad d issemination of 

the information to the public in the United States.”  The 

FPI must also submit a copy of the notice to the SEC, 

either under cover of a Form 6-K before or at the time of 

filing of the Form 15F, or as an exhibit to the Form 15F.

 
    Source: Rule 12h-6(h) of the Exchange Act.

  
Disclosure Obligations by Beneficial Owners

 

Are officers, directors and shareholders of a FPI subject 

to the short-swing provisions of Section 16 of the 

Exchange Act?

 

No.  Section 16 of the Exchange Act prohibits “short-

swing” profits by officers and d irectors of the issuer of 

any class of securities registered under Section 12 of the 

Exchange Act, and to beneficial owners of more than 

10% of a Section 12-registered class of securities 

(collectively, “insiders”) by allowing the issuer of the 

security to recover any profits made by an insider in 

connection with the “short-swing transaction.”  A 

“short-swing transaction” is the purchase and sale, or 

sale and purchase, of any equity security of an issuer 

within a period of less than six months.  Section 16(a) of 

the Exchange Act requires that insiders file public 

reports of their hold ings of, and transactions in, equity 

securities which are registered under Section 12 of the 

Exchange Act.  Such forms include Forms 3, 4 and 5.  

Rule 3a12-3 under the Exchange Act exempts securities 

registered by a FPI from Section 16 of the Exchange Act.  

Accordingly, insiders of a FPI are not subject to the 

short-swing profit limits set forth in Section 16(b), nor 

are they required to comply with the Section 16(a) 

reporting requirements.

 

   Source: Section 16 of the Exchange Act; Rule 3a12-3 

under the Exchange Act.
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What is the effect of the loss of FPI status on directors 

and officers for purposes of Section 16 of the Exchange 

Act?

 
A transaction carried out by a d irector or officer in the 

six months prior to the d irector or officer becoming 

subject to Section 16 of the Exchange Act is subject to 

Section 16 and must be reported on the first Form 4 

required to be filed by the d irector or officer only if:  (1) 

the transaction occurred within six months of the 

transaction giving rise to the Form 4 obligation; and (2) 

the director or officer became subject to Section 16 of the 

Exchange Act solely as a result of the FPI registering a 

class of equity securities pursuant to Section 12 of the 

Exchange Act.

 

   Source: Section 16 of the Exchange Act; Form 4.

 

Do issuers have a cause of action against insiders under 

Section 16 of the Exchange Act?

 

Yes.  Issuers or shareholders suing on behalf of an 

issuer, are afforded a private right of action under 

Section 16(b) of the Exchange Act to recover from an 

insider any profit realized by an insider engaged in 

short-swing trading.

 

   Source: Section 16(b) of the Exchange Act.

 

Are directors, officers and beneficial owners of a FPI 

subject to the disclosure requirements of Section 13 of 

the Exchange Act?

 

Yes.  Under Sections 13(d) and 13(g) of the Exchange 

Act, and the SEC’s related rules, subject to certain 

exemptions, any person who after acquiring, d irectly or 

ind irectly the beneficial ownership of a certain class of 

equity securities, becomes, either d irectly or ind irectly, 

the beneficial owner of more than 5% of such class must 

deliver a statement to the issuer of the security and to 

each exchange where the security is traded .  Delivery to 

each exchange can be satisfied by making a filing on 

EDGAR.  In add ition, the beneficial owner must file 

with the SEC a statement containing certain 

information, as well as any additional information that 

the SEC may deem necessary or appropriate in the 

public interest or for the protection of investors.

 

   Source: Section 13(d) and (g) of the Exchange Act.

 

What forms are beneficial owners required to file with 

the SEC in connection with their ownership position?

 

Beneficial owners, subject to the d isclosure requirement 

under Section 13(g), are required to file with the SEC a 

statement on either Schedule 13D or

 

Schedule 13G.  

Rule 13d-1 mandates that a person who acquires, 

d irectly or ind irectly, beneficial ownership of a class of 

registered equity security, must file a statement 

containing the information required by Schedule 13D 

with the SEC, within 10 business days.  Generally, 

Schedule 13D requires the following d isclosures 

(however, Rule 13d-1 gives the SEC d iscretion to ask for 

information it may deem necessary or appropriate in 

the public interest or for the protection of investors):

  

the background , identity, residence, citizenship 

of, and the nature of such beneficial ownership 

by such person and all other persons by whom or 

on whose behalf the purchases have been or are 

to be effected;

  

the source and amount of the funds or other 

consideration used or to be used in making the 

purchases, and if any part of the purchase price is 

represented or is to be represented by funds or 

other consideration borrowed or otherwise 

obtained for the purpose of acquiring, holding, or 

trad ing such security, a description of the 
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transaction and the names of the parties thereto, 

except where a source of the funds is a loan made 

in the ord inary course of business by a bank, if 

the person filing such statement so requests, the 

name of the bank shall not be made available to 

the public;

  

any plans or proposals which such persons may 

have to liquidate such issuer, to sell its assets to 

or merge it with any other persons, or to make 

any other major change in its business or 

corporate structure;

  

the number of shares of such security which are 

beneficially owned , and the number of shares 

concerning which there is a right to acquire, 

d irectly or ind irectly, by (i) such persons and (ii) 

by each associate of such person, giving the 

background , identity, residence, and citizenship 

of each such associate; and

  

information as to any contracts, arrangements, or 

understand ings with any person with respect to 

any securities of the issuer, includ ing but not 

limited to transfer of any of the securities, joint 

ventures, loan or option arrangements, puts

 

or 

calls, guaranties of loans, guaranties against loss 

or guaranties of profits, d ivision of losses or 

profits, or the giving or withhold ing of proxies, 

naming the persons with whom such contracts, 

arrangements, or understand ings have been 

entered into, and giving the details thereof.

 

   Alternatively, certain holders of securities of a FPI 

may be permitted to report their beneficial ownership 

on Schedule 13G, pursuant to Rule 13d-1(b) of the 

Exchange Act.  The d isclosures under Schedule 13G are 

considerably less detailed than those required by 

Schedule 13D.  Rule 13d-1 contemplates the filing of a 

Schedule 13G in lieu of a Schedule 13D in the following 

three circumstances: 

  
Eligible institutional investors:  A person that 

would otherwise be required to file a Schedule 

13D may file a Schedule 13G provided that:  (1) 

such person acquired the securities in the 

ord inary course of business and not with the 

purpose of, or with the effect of, changing or 

influencing the control of the issuer, nor acting in 

connection with or as a participant in any 

transaction having such purpose or effect; (2) the 

person is a registered broker or dealer, a bank as 

defined in the Exchange Act, an insurance 

company as defined in the Exchange Act, an 

investment company registered under the 

Investment Company Act, an investment adviser 

registered under the Investor Advisers Act of 

1940, an employee benefit plan as defined under 

ERISA, a parent hold ing company or control 

person of the issuer, subject to certain conditions, 

a savings association as defined under the 

Federal Deposit Insurance Act, a church plan that 

is excluded from the definition of investment 

company in the Investment Company Act, a non-

U.S. institution that is the fundamental 

equivalent of any of the preced ing types of 

persons (subject to certain conditions), or a 

group, provided that all of the members are 

persons specified above; and (3) such person has 

promptly notified any other person on whose 

behalf it holds, on a discretionary basis, securities 

exceed ing 5% of the

 

class, of any acquisition or 

transaction on behalf of such other person which 

might be reportable by that person under Section 
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13(d) of the Exchange Act.  Eligible institutional 

investors must file a Schedule 13G within 45 days 

after the calendar year in which the investor 

holds more than 5% as of the year end or within 

10 days after the end of the first month in which 

the person’s beneficial ownership exceeds 10% of 

the class of equity securities computed as of the 

end of the month;

  

Eligible passive investors:  A person that would 

otherwise be required to file a Schedule 13D may 

file a Schedule 13G provided that the person:  (1) 

has not acquired the securities with any purpose 

of, or with the effect of, changing or influencing 

the control of the issuer, or

 

in connection with or 

as a participant in any transaction having that 

purpose of, or effect, includ ing any transaction 

subject to Rule 13d-3(b); (2) is not already an 

eligible institution, as set forth above; and (3) is 

not d irectly or ind irectly the beneficial owner of 

20% or more of the class of security that is the 

subject of the Schedule.  Eligible passive 

investors must file a Schedule 13G within 10 

business days after becoming a 5% beneficial 

holder; and

  

Passive investors eligible to file Schedule 13Gs:  A 

person who, as of the end of any calendar year, is 

or becomes d irectly or ind irectly the beneficial 

owner of more than 5% of any class of equity 

security, but is not otherwise required to file a 

Schedule 13D, must file a Schedule 13G within 45 

days after the end of the calendar year in which 

the person becomes obligated to report.

 

   As noted above, a beneficial owner is required to file a 

Schedule 13D or Schedule 13G with the SEC.  

Additionally, Rule 12b-11 of the Exchange Act also 

requires a beneficial owner to deliver a copy to each 

applicable exchange on which the FPI has securities 

registered .  However, beneficial holders can satisfy this 

delivery requirement by filing the Schedule 13D or 

Schedule 13G on EDGAR.

 

   Source: Under Rule 13d-1 of the Exchange Act; 

Schedule 13D and 13G; and Rule 12b-11 of the Exchange 

Act.

  

Federal Tax Concerns

 

Is a FPI a passive foreign investment company (“PFIC”) 

for U.S. federal income tax purposes?

 

Not necessarily.  In general, a non-U.S. corporation will 

be treated as a PFIC for U.S. federal income tax 

purposes in any taxable year in which either (i) at least 

75% of its gross income is “passive income” or (ii) on 

average at least 50% of the value of its assets is 

attributable to assets that produce passive income or are 

held for the production of passive income.  Passive 

income for this purpose generally includes, among 

other things, d ividends, interest, royalties, rents and 

gains from commodities and securities transactions and 

from the sale or exchange of property

 

that gives rise to 

passive income.  In determining whether a non-U.S. 

company is a PFIC, a proportionate share of the income 

and assets of each corporation in which it owns, directly 

or ind irectly, at least a 25% interest (by value) is taken 

into account.

  

Interests in less than 25% owned 

corporations are treated as passive assets.

 

   The PFIC asset test is performed by looking at the 

average quarterly gross value of the company’s assets 

and determining what percentage of the gross asset 

value is active versus passive.  In general, operating 
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assets such as property, plant and equipment, accounts 

receivable and inventory are considered active assets, 

while cash (includ ing working capital), non-trade 

receivables and short-term investments of working 

capital are considered passive.  While a preliminary 

assessment of potential PFIC status can be made using 

the balance sheet of the company, in general, the 

balance sheet reflects generally accepted accounting 

principals and may not be a true ind ication of value.  In 

the case of a publicly-traded company, legislative 

history supports the notion that the gross asset value is 

equal to the value of the stock as ind icated by trad ing 

value plus liabilities.  It may also be possible to support 

a claimed value using recent

 

private placements or 

appraisals.

 

   The PFIC income test is performed by looking at the 

percentage, on an annual basis, of the income of the 

company derived from passive assets.  Income for this 

purpose is gross income, generally defined as gross 

receipts minus cost of goods sold .  Because the 

percentage of passive income required to qualify as a 

PFIC is relatively high, most companies generally do 

not fail the income test, unless a special situation arises 

such as where a company has no active gross receipts 

but has passive investment income from investing its 

working capital.

 

If a FPI is a PFIC for U.S. federal income tax purposes, 

what are the tax consequences to U.S. investors in a 

PFIC?

 

A U.S. investor that invests d irectly or indirectly in a 

PFIC will suffer adverse tax consequences, the general 

effect of which is to eliminate the potential economic 

benefit of deferring U.S. tax on the PFIC’s earnings.  

Some of the adverse tax consequences may be 

ameliorated by making certain elections (the “QEF 

election” and the “mark-to-market election”), if 

available.

 
   A U.S. Investor who does not make a timely QEF 

election or a mark-to-market election for the PFIC (a 

“Non-Electing U.S. Investor”) will be subject to special 

rules with respect to (1) any “excess d istribution” 

(generally, the portion of any d istributions received by 

the Non-Electing U.S. Investor on the shares in a taxable 

year in excess of 125% of the average annual 

d istributions received by the Non-Electing U.S. Investor 

in the three preced ing taxable years, or, if shorter, the 

Non-Electing U.S. Investor’s hold ing period for his 

shares), and (2) any gain realized on the sale or other 

d isposition of such shares.  Under these rules, (i) the 

amount of the excess d istribution or gain would be 

allocated ratably over the Non-

 

Electing U.S. Investor’s 

hold ing period for the shares; (ii) the amount allocated 

to the current taxable year and any year prior to the 

company becoming a PFIC would be taxed as ord inary 

income; and (iii) the amount allocated to each of the 

other taxable years would be subject to tax at the highest 

rate of tax in effect for the applicable class of taxpayer 

for that year, and an interest charge for the deemed 

deferral benefit would be imposed with respect to the 

resulting tax attributable to each such other taxable 

year.  Distributions received by a U.S. investor from a 

PFIC do not qualify for the favorable rates currently 

applicable to certain “qualified d ividends.”  

Additionally, if a Non-Electing U.S. Investor who is an 

ind ividual d ies while owning PFIC shares, the Non-

Electing U.S. Investor’s successor would be ineligible to 

receive a step-up in tax basis of such shares.

 

   In general, if a company is treated as a PFIC for any 

taxable year during the hold ing period of a Non-
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Electing U.S. Investor, the company will continue to be 

treated as a PFIC with respect to such investor for all 

succeed ing years during which the Non-Electing U.S. 

Investor holds shares even if the company is not a PFIC 

for such years.

 

    A FPI that is, or may become, a PFIC should consult 

U.S. tax advisors with respect to the availability of and 

the tax consequences of making either the QEF election 

or the mark-to-market election.
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